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Introduction

In 2015, India passed legislation that allowed juveniles in conflict with the law to be treated as adults if their
crime was considered suitably heinous. This kind of legal response to crime is not unique to India as many
countries around the world adopt similar models. This report will investigate a range of responses to juvenile
crime from around the world. This will include allowing juveniles to be charged and tried as adults as nations

try to grapple with appropriate solutions to juvenile crime.

Juvenile justice as a ‘global concept,” has been heavily influenced by international law, particularly in the last
two decades. International covenants such as The United Nations Standard Minimum Rules for the Adminis-
tration of Juvenile Justice (‘Beijing Rules’), The United Nations Convention on the Rights of Child (CRC)
and the United Nations Guidelines for the Prevention of Juvenile Delinquency (‘Riyadh guidelines’), have
shaped the global landscape of juvenile justice towards a more rehabilitative, restorative and child-welfare
based model. Many countries in Europe, South America and Asia have ratified these international rules,
standards and treaties into their own legislation to protect and promote the human rights of children in con-
flict with the law. At the same time, particular serious crimes have driven public and political demands for
tougher responses to juvenile crime which has led to some countries adopting a more retributive and pun-

ishment-based approach.

This report will focus on 15 countries; some of which pursue a ‘child welfare’ based model focused on edu-
cation, rehabilitation and reconciliation and a clear separation between adult and juvenile offenders. Other
countries follow a more punitive, punishment-based model with deterrence, retribution and incarceration at
its heart. Prosecution of adult and juvenile offenders can often fall under the same procedures through the

concept of ‘juvenile waiver.’
The featured countries are:

i.  United States of America
ii. Canada

iii. Brazil

iv.  Mexico

v.  Saudi Arabia

vi. Italy

vii. France

viii. Netherlands

ix. Belgium



Xx. Japan
xi. China
xii. Australia
xiii. Malaysia
xiv. India

xv. Pakistan

Psychological assessments will also be examined as they are a critical feature of many juvenile justice sys-

tems and used in many different ways to guide a juvenile’s progress through the system.

The report will also provide contextual background for this analysis by looking at international law, general

theories on juvenile crime and why children and juveniles commit crime in the first place.



Definitions

Serious or Heinous crime
Crimes the state prohibits by law involving serious personal injury or death, such as murder, manslaughter,
sexual assault, physical aassault

Child
An individual under 18 years of age

Juvenile
A minor, not an adult within the criminal justice system

Juvenile Justice System
Specialised part of the criminal justice system focused on juveniles

Presumptive
Inference of fact, derived from legislation or case law, which arises when certain circumstances are held to
be true

Static predictors of risk
Aspects of a person’s history that are not amenable to change or intervention, such as past criminal history!

Dynamic predictors of risk
Aspects of a person’s character that are amenable to change or intervention?

doli incapax
presumption that an individual is incapable of doing wrong

parens patriae
Inherent power of a court to make decisions in the best interests of an individual

common law
System of law developed through judicial decision and precedent; not enacted through legislation

civil law
Codified system of law?

! Carwyn Scoones, Gwenda Willis and Randolph Grace, ‘Beyond Static and Dynamic Risk Factors: The Incremental Validity of Release Planning for
Predicting Sex Offender Recidivism’ (2012) 27 Journal of Interpersonal Violerice 222, 224.

2 Ibid.

3 All other definitions from Australian Law Dictionary (2" ed, 2013).



Juvenile justice in India

In 2015, the Indian Parliament passed a new Act governing juvenile justice in India. While the Juvenile Jus-
tice (Care and Protection of Children) 2015 Act (India) advocates for a ‘child-friendly’ approach to juvenile
justice through ‘proper care, protection, development, treatment and social re-integration’, it also allows for
children aged 16-18 years to be tried as adults for heinous offences.* Against this legislative backdrop,
crimes committed by juveniles account for 0.67% of total crime in India.> When the Bill was introduced to
the Lok Sabha in August 2014, crimes committed by those aged between 16-18 accounted for the majority of

juvenile crime.®

It was the brutal rape and murder of Jyoti Singh in 2012 that proved to be the catalyst for the legislative
changes. The youngest person found guilty was 17 years of age and only served three years in jail, while his
older co-defendants were sentenced to death.” There were several legal attempts made to have the minor tried

as an adult, however these were ultimately rejected by the Supreme Court.?

The perception of unequal punishment between the offenders and the corresponding outcry from the media
and Indian public increased the political will to change the law.? The secretary of the Ministry of Women and
Child Development believed that under the old Act, there was not a sufficient deterrent for crimes such as
murder and rape and it was not ‘equipped’ to deal with offenders of such crimes.!? Allowing juveniles to be
charged with ‘heinous’ crimes would ‘address the issue of increased lawlessness in the society to some ex-
tent and will also protect the rights of victim to justice’.!' Given the controversy, the entire Bill went through
several rounds of consultation, with the provision allowing for 16 to 18 year olds to be tried as adults coming
in for much criticism.!? The Parliamentary Review Committee noted that the provision violated not only the
United Nations Convention on the Rights of the Child but also the Indian Constitution.'> Many also argued

that juvenile justice should be focussed on reform and rehabilitation rather than punitive punishment.!# The

4 Juvenile Justice (Care and Protection of Children) 2015 Act (India) s 19 (1)(i).
5 National Crime Records Bureau, Ministry of Home Affairs (India), Crime in India 2017, (October 2019) 403.
6 PRS Legislative Research, Vital Stats: Children in Conflict with Law (August 2015) 1.

7 Neelam Dehal et al, ‘Juvenile Justice in India: Balancing the Age as a Kﬁ’ to Curb Increasing Crimes?’ (2015) 36 Journal of Forensic and Legal
Medicine 158; Department-Related Parliamentary Standing Committee on Human Resource Development, Parliament of India, The Juvenile Justice
(Care and Protection of Children) Bill, 2014 (264™ Report, February 2015) 12.

8 Ved Kumari, ‘Juvenile Justice in India’ in Franklin E. Zimring, Maximo Langer and David S. Tanenhaus (eds) Juvenile Justice in Global Perspective
(NYU Press, 2015) 176.

9 Ibid 182.

10 Department-Related Parliamentary Standing Committee on Human Resource Development (n 7) 10.
1 Tbid.

121bid 12-16.

13 1bid 16.

141bid 16-17, 21-22.



Review Committee ultimately recommended that Clause 19 be reviewed as the whole objective of a juvenile
justice act should be to juvenile offenders were treated appropriately for their age rather than a shift outside

of its more protective bounds. !’

The key feature of the Act allows 16 to 18-year-olds to be tried as adults for heinous offences, that is any
crime that carries a sentence of seven years or more.!® To determine whether a child can be tried as an adult,
the Juvenile Justice Boards conduct a preliminary inquiry, assessing the mental and physical capacity of the
child as well as their capacity to understand the offence and consequences of their actions.!” The Board can
also take into consideration the views of social workers and psychologists.'® This assessment will determine
whether a child remains under the jurisdiction of the Children’s Court or is transferred to the adult court.'”
Recent examples of the provision in action include the case of Khan v State of Maharashtra & Shaikh, where
a 17 year old, who allegedly murdered a three-year-old remained within the juvenile justice system whereas
a 16-year-old charged with the murder of a seven-year-old was found to have the capacity to be charged as

an adult.20

15 Tbid 62.

16 Juvenile Justice (Care and Protection of Children) 2015 Act s 15.
175 15(1).

18 Ibid.

19 Tbid s 19.

20 Asha Bajpai, ‘The Juvenile Justice (Care and Protection of ChildrenLAct 2015: An Anallysis’ I\52018 2 Indian Law Review 191, 201; Khan v The
State of Maharashtra & Shaikh [2018] (Unreported, High Court of Bombay, Criminal Appellate, No 1153).
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Drivers of juvenile crime

Understanding why children and young people offend can help policymakers develop more effective models,
programs and strategies to deal with juvenile crime.

There is a substantial body of research on the subject, although it skews heavily towards juvenile crime in
developed countries, particularly the United States. Research reveals that most crime occurs during adoles-
cence, with 17 being the peak age of offending in the United States (although this peak age is increasing over
time).2! This is also reflected in Australia, where most crime is committed by those aged 15-19.22 After that

point, the number of offenders reduces in successive age groups.??

This shift from criminal to law-abiding behaviour underpins Terrie Moffitt’s developmental theory of crime,
where most offenders are ‘adolescent-limited’ rather than ‘life-course persistent’.?* Adolescence-limited of-
fenders are often driven by peer group pressure, drugs and alcohol as well as their stage of brain develop-
ment.? This group, which makes up the majority of juvenile offenders, start offending around age 14 and
desist once they mature.?¢ Life-course persistent offenders, however, which make up between 5-10% of male
adult offenders, start even earlier and remain criminals for the majority of their lives.?’ The literature indi-
cates that it is the interaction of neuro-biological factors combined with negative family and social environ-

ments that characterises this cohort.?8

The following section gives a brief overview of the research and theories regarding the causes of juvenile
anti-social or delinquent behaviour. As scientists come to a greater understanding of the human brain, so does
the ability to analyse crime from a neuro-biological perspective as well as more controversially, from a ge-

netic perspective.

2l Terrie Moffitt, ‘Adolescence-Limited and Life-Course-Persistent Antisocial Behaviour: A Developmental Taxonomy’ (1993) 100 Psychological
I)geviewAgﬁllt, 6(%0,1 %fﬁce of Juvenile Justice and Delinquency Prevention, US Department of Justice, Arrest Characteristics of Older Jiuveniles and
oung Adults

<https://www.ojjdp.gov/ojstatbb/snapshots/DataSnapshot UCR2017.pdf>

22 Crime Statistics Australia, Australian_Institute of Criminology, Offenders by Sex and Age Group 2008-9 to 2016-17 (January 2019) https:/
www.crimestats.aic.gov.au/facts figures/2 offenders/A2/

23 Moffitt (n 21) 675; Crime Statistics (n 22).
24 Moffitt (n 21) 674.

25 Trends & Issues in Crime and Criminal Justice, Australian Institute of Criminology, What Makes Juvenile Offenders Di{?’_erent from Adult Offend-
ers? (No. 409, February 2011) 3-4; Fleur A. Souverein et al, ‘Serious Violent Young Offenders in South Africa® Are they Life-Course Persistent Of-
fenders?’ (2016) 31 Journal of Interpersonal Violence 1859, 1861.

26 Rolf Loeber et al, ‘Conclusions and Polic ImBlications’ in Rolf Loeber et al, Violence and Serious Theft: Development and Prediction from Child-
hood to Adulthood (Routledge, 2008) 309, 318; David P. Farrington, ‘Predictors of Violent Youn%ZOffen ers’ in Donna M. Bishop and Barry C. Field
(eds) The Oxford Handbook o_f Juvenile Crime and Juvenile Justice (Oxford University Press, 2012) 146, 151.

27 Magda Stouthamer-Loeber et al, ‘Desistance from and Persistence in Offending’ in Rolf Loeber et al, Violence and Serious Theft: Development and
Prediction from Childhood to Adulthood (Routledge, 2008) 269, 278; Souverein (above n 5) 1861; David P. Farrington, ‘Predictors of Violent Young
%{%dﬁg 11% Ponna M. Bishop and Barry C. Field (eds) The Oxford Handbook of Juvenile Crime and Juvenile Justice (Oxford University Press,

28 Loeber (n 26) 310; Souverein (n 25) 1861


https://www.crimestats.aic.gov.au/facts_figures/2_offenders/A2/

a. Neuro-biological causes of offending

Advances in brain imaging through MRI have revealed that ‘anti-social’ youth often have impaired or re-
duced activity in the amygdala.?’ The amygdala, which processes emotions, allows humans to understand
and respond to aggression and fear. A well-functioning amygdala discourages anti-social behaviour and in-
creases empathy for those suffering pain and distress.3’ Children who have issues with their amygdala func-
tion can also have issues with their orbitofrontal cortex, the part of the brain that helps with planning and
decision-making, and the hippocampus which helps regulate emotion and motivation. Consequences of hav-
ing problems with these parts of the brain can include lack of inhibition and inability to regulate emotions,
both of which can increase the likelihood of juvenile offending and an inability to respond to punishment.3!
Damage to these parts of the brain can be caused by a range of individual factors including genetics, brain
injury, illness and environment as well as how these factors interact with each other. It is important to note
that these deficits in and of themselves do not mean that a child will become a criminal; it is the complex

interaction of a number of factors that lead a child to crime.

The pre-natal environment also has a role to play in brain function. Research shows that children exposed to
smoking in the womb are at an increased risk of anti-social behaviour as are children with foetal alcohol
syndrome.3? Birth complications further increase the risk, such as premature or forceps delivery and low-
birth weight.

Other neurological functioning disorders can also have an impact on the likelihood of criminal behaviour.
Lower verbal IQ or the ability to understand and solve problems through language, has been consistently
linked to anti-social behaviour, with deficits at age 13 found to correlate to persistent offending at age 18.33
Lack of executive function, found in disorders such as ADHD, is also strongly linked to juvenile offending.34
This means an individual lacks impulse control, has an inability to plan effectively and measure risk appro-

priately.’

Other neurological deficits that have been found to have some role in anti-social behaviour are autonomic
under-arousal and hypo-responsivity, which means a lack of fear and a need for constant stimulation.3¢ These

traits have been found to be more common in psychopathy-prone teenagers.?’” An imbalance of hormones

29 Melissa Peskin et al, ‘Personal Characteristics of Delinquents: Neurobiology, Genetic Predispositions, Individual Ps}ychosocial Attributes’ in Donna
M. Bishop and Barry C. Field (eds) The Oxford Handbook of Juvenile Crime and Juvenile Justice (Oxford University Press, 2012) 73, 76.

30 Ibid.
31 Tbid 78.
32 Ibid 87.
33 Ibid 79.
34 Ibid.
35 Ibid.
36 Ibid 82.
37 Ibid.



especially decreased cortisol, and increased testosterone has also been found to have a similar effect and is

common to delinquent children.®

These complicated biological interactions have serious implications for juvenile justice and the role of pun-

ishment.

b. Family

The family group is extremely influential in the development of children. Parents, in particular, have always
been considered a key factor in juvenile delinquency and offending. Much of the available research indicates

that some styles of parenting or a childhood marred by violence can lead to poorer outcomes later in life.

Under the General Theory of Crime model, a child learns his or her ability to self-regulate from their parents
and this can determine their future level of anti-social behaviour — the greater one’s ability to regulate, the
less likelihood of anti-social behaviour.?® Moreover, this model argues that a deficit in appropriate parental
nurturing and discipline increases the chances of juvenile misbehaviour.#® Research in Australia has also
highlighted the link between maltreatment in childhood and increased rates of offending later in life.*! The
well-known New Zealand Dunedin study found that having a delinquent sibling, poor supervision in child-
hood and a ‘disrupted’ family were the strongest family-based predictors of violent juvenile offending.*?
Outcomes from other longitudinal studies found that parental anti-social behaviour and having a convicted
parent by the age of 10 were both ‘significant predictors’ of youthful violence and adult convictions.*> A
child witnessing violence in the home also increased the chance of violent offending as a juvenile and

adult.*
An Indian study reached similar conclusions when it reviewed 605 children in detention centres.*> It found
that a lack of parental supervision and involvement were prevalent amongst most of the children, with the

fact that many lived with non-biological parents seen as a contributing factor.*¢

¢. Strain theory

38 Ibid 84.

3 Ronald L, Simons, Leslie Gordon Simons and Donna Hancock, ‘Linking Family Processes and Adolescent Delinquency: Issues, Theories and Re-
%earchz%llnzd)n} ss’ 11n81 onna M. Bishop and Barry C. Field (eds) The Oxford Handbook of Juvenile Crime and Juvenile Justice (Oxford University
ress, , 181.

40 Ibid.
41 Crime Facts Info, Australian Institute of Criminology, Pathways from Child Maltreatment to Juvenile Offending (No. 42, February 2003).

42 David P. Farrington, ‘Predictors of Violent Youn% Offenders’ in Donna M. Bishop and Barry C. Field (eds) The Oxford Handbook of Juvenile Crime
and Juvenile Justice (Oxford University Press, 2012) 146, 156-7.

43 Ibid 163.
4 Ibid 165.
4 Saju Parackal and Rita Panicker, Children and Crime in India: Causes, Narratives and Interventions (Palgrave MacMillan, 2019) 27.
46 Tbid 35-36.
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As the name suggests, this theory posits that the strains or stressors within the lives of adolescents, such as
bullying, family issues or poverty create such pressure and anger that this results in criminal activity.*” While
not all strains are going to push someone in the direction of delinquent or criminal behaviour, there are four
characteristics that are more likely to result in that outcome. Firstly that the strain is high in magnitude — the
extent to which the strain is disliked, or if it is of high-frequency; secondly, that the strain is perceived as
unjust or undeserved; thirdly, where the strain is associated with low social control, such as a lack of parental
supervision; and lastly that the strain can be resolved through crime, such as a need for money.*® Strain theo-
ry has also been used to explain why adolescents are more likely to reoffend; they are leaving the shelter of
childhood behind and entering an adult world where they may have less support and have trouble under-

standing their role within it.4°

Much of the literature on juvenile crime stresses that generally it is not just one factor that drives someone
towards crime, it is often multi-factorial. Understanding this could lead to more appropriate and effective

programs to deal with children and young people involved in the justice system.

47 Robert Agnew, ‘Strain and Delinquency’ in Donna M. Bish(])\% and Barry C. Field (eds) The Oxford Handbook of Juvenile Crime and Juvenile Jus-
tice (Oxford University Press 20]2% 289, 289; Kathr%n Lynn Modecki, Bep Uink and Bonnie L Barber, Trends & Issues in Crime and Criminal Jus-
518?’8 fxilstrahan Institute of Crlmlnology, Antisocial Behaviour During the Teenage Years: Understanding the Developmental Risks (No. 556, July

48 Robert Agnew ‘Building on the Foundation of General Strain Theor&: Specifying the Types of Strain Most Likely to Lead to Crime and Delin-
quency’ (2001) 38 Journal of Research in Crime and Delinquency 319, 326.

4 Agnew (n 47) 300.



Minimum age of criminal

responsibility

All juvenile justice systems are built on a similar notion; that children should be treated differently to adults
in the criminal justice process, particularly regarding sentencing and sentencing procedures. Under Article 1
of the Convention on the Rights of the Child, a child refers to any human being below the age of eighteen

years.>? This is the universal standard which binds State Parties.

When it comes to the sentencing of juveniles, issues arise when an offender is considered a child (under 18
years) but is over the States minimum age of criminal responsibility (‘MACR’) when the offence occurs. This
MACR refers to the age in which countries deem children to have the capacity to commit a crime and thus
allows them to be charged, brought before a court, sentenced and imprisoned.>! This age varies among juris-

dictions internationally.

While there is no internationally agreed-upon MACR the Committee on the Rights of the Child suggests that
states should seek to introduce higher MACR’s and has stated that any age below 12 is internationally unac-
ceptable. This is due to the fact that ‘children under the age of 12 have not yet reached the necessary devel-
opmental stages in emotional, mental and intellectual maturity’ to be held responsible for criminal

behaviour.>3

While international law advocates for an absolute MACR of 12 years, the United Nations prefers that
MACR s are set higher to ensure better standards of juvenile justice. Higher MACRs (such as 14 or 16 years)

would ensure that young offenders human rights and legal safeguards are fully respected.>*

In 2019 an independent report was provided to the United Nations General Assembly. It indicated that al-
though efforts have been made to set an internationally agreed-upon MACR, no consensus has been reached
on the issue. Despite the Committee on the Rights of the Child pursuing an international MACR of at least 14
years, ‘over 120 states maintain the minimum age at below 14°.5° The nature of international law allows

countries to do so.

30 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 35, (entered into force 2 September 1990) Art 1.

1 Susan Young, Ben Greer and Richard Church, ‘Juvenile delinquency, welfare, justice and therapeutic interventions: a global perspective’ (2017)
41(1) 21 BJPsych Bulletin 21.

52 Committee on the Rights of the Child, General Comment No 10: Children’s rights in juvenile justice, 44th sess, CRC/C/GC/10 (25 April 2007) p11.
33 Ibid, pgh 33.

5149§]5nited Nations Standard Minimum Rules for the Administration of Juvenile Justice, adopted by General Assembly resolution 40/33 on 29 Nov

55 UN General Assembly, Global Study on Children Deprived Of Liberty, UN GAOR doc A/74/50 (11 July 2019) pgh 43.
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The international treaties and conventions reveal the following guidelines for countries in establishing their
MACR,

- Firstly, states should establish a minimum age below which children are presumed not the have the
capacity to infringe criminal law>°

- Secondly, the MACR shall not be fixed at too low an age level, factoring in emotional mental and
intellectual maturity>’

- Thirdly, in order for a fair trial, any child alleged or accused of having infringed the law should be
able to participate in the trial effectively and needs to, therefore, comprehend the charges, and the
possible consequences and penalties (indicative of the requirement for a MACR).®

- When sentencing issues arise, states should not use the gravity of an offence as a justification for
lowering the MACR. ¥

A holistic consideration of all relevant international treaties reveals that while countries are free to establish
their own MACR’s within their respective systems of law, it is the goal of international law to ensure that
children in criminal proceedings have the sufficient moral, intellectual and emotional maturity to bear crimi-
nal responsibility.®® International law recognises that MACR’s will inevitably differ as they should mirror the
other social rights and responsibilities stemming from different histories and culture.®! However, states that
do set a MACR below 12 years of age would be inherently breaching international human rights.> While the
guidelines are somewhat effective the Committee of the Rights of the Child have reported that globally

MACR’s range from seven to sixteen.?

56 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 5, (entered into force 2 September 1990) Art 40.

57 UN General Assemblg, United Nations Standard Minimum Rules for the Administration of Juvenile Justice, GA Res 40/33, UN GAOR Doc A/Res/
40/33 (29 November 1985) r 4.

38 Ibid r 14.
39 UN General Assembly, Global Study on Children Deprived Of Liberty, UN GAOR doc A/74/50 (11 July 2019) 136.
0 Lisa Bradley, ‘The Age of Criminal Responsibility Revisited’ (2003) 8(1) Deakin Law Review 71.

61 UN General Assembly, Unzted Natmm Standard Minimum Rules for the Administration of Juvenile Justice, GA Res 40/33, UN GAOR Doc A/Res/
40/33 (29 November 1985) pgh

92 Committee on the Rights of the Child, General Comment No 10: Children’s rights in juvenile justice, 44th sess, CRC/C/GC/10 (25 April 2007) 11.

63 Matti Joutsen, ‘UN standards and Norms on juvenile Justice: From soft law to hard law’ (Speech, European Institute for Crime Prevention and
Control, 27 January 2017) 17
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Theories of juvenile justice

Around the world, there are various legal approaches to dealing with juvenile delinquency. Decades of acad-
emic research has revealed that the needs of children (especially children who come into conflict with the
law) are complex.®* This has resulted in a general understanding that juveniles should be subject to a differ-
ent system of justice to adults.®> The United Nations addresses the importance of this by stating that nation-
states should establish; ‘a set of laws, rules and provisions specifically applicable to juvenile offenders and
institutions and bodies entrusted with the functions of the administration of juvenile justice and designed to

meet the varying needs of juvenile offenders, while protecting their basic rights’.%¢

Historically there have been two main models of juvenile justice that underpin the various approaches to ju-
venile delinquency; the welfare and justice approaches. These conceptual models are often presented in
philosophical discussions as dichotomies of one another.®” Debates over these two models involve a tug of
war between those who believe young people require help and guidance and others who believe young peo-

ple should be treated as accountable and autonomous human beings.

The welfare model was the prevalent ideal behind the separation of juvenile justice systems from adult crim-
inal law. It focuses on the rehabilitation of young offenders through individualised punishments, tailored to
the unique needs of the young person.®® With its roots in socialism, the theory claims that in order to best
understand an individual, it is important to consider the context and environment in which they exist (their
family environment, health and other external factors).%® Accordingly, young offenders should not bear sole
accountability for their wrongdoings, and some obligation must be placed upon the state to assist juveniles

rather than punish them.”®

However, while juvenile justice systems focused on rehabilitation are the byproduct of the welfare model,
the last thirty years has revealed a significant shift in approach towards more punitive based (‘get-tough”)
sentencing procedures and outcomes for chronic and violent juvenile offenders.”! This can most significantly

be seen through the substantial increase in ‘waiver’ type processes internationally. Juvenile courts are no

% Susan Young, Ben Greer and Richard Church, ‘Juvenile delinquency, welfare, justice and therapeutic interventions: a global perspective’ (2017)
41(1) 21 BJPsych Bulletin 21.

5 Ibid, 22.

% UN General Assembly, United Nations Standard Minimum Rules for the Administration of Juvenile Justice, GA Res 40/33, UN GAOR Doc A/Res/
40/33 (29 November 1935) para 2.3.

7 Brian Lambert and Brett Mason, ‘Justice Welfare of a New Direction?’ (1996) 12 QUT Law Review 99, 101.
8 Ibid.

% Ibid.

70 Ben Mathews, ‘Ethiccs of Chidlrens Criminal Responsibility’.

71 Martin L. Frost, Martha-Elin Blomquist, ‘Cracking Down on Juveniles: The Changing Ideology of Youth Corrections’ (2012) 5(2) Notre Dame
Journal of Law, Ethics and Public Policy 333.
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longer perceived to be effective in punishing serious young offenders and ‘a reality has been constructed and
legitimized by many criminologists that rehabilitation is a failed policy that the public will no longer toler-
ate’.’> ‘Community protection, punishment and retribution appear to have gained ascendency and been
openly accepted as legitimate primary objectives’ of juvenile court, particularly in regards to serious offend-

ers.”

However, the notion that juvenile justice systems must fulfil one of two inconsistent goals (that they attempt
to rehabilitate the child or provide harsh penalties for serious offenders) is no longer applicable.”* Rehabilita-
tion, welfare and retribution do not have to exist exclusively of one another.”> Effective juvenile justice sys-
tems ‘aimed at protecting society, victims and juveniles themselves can prevent crime and still punish those

who commit violent offences.’ 76

While the welfare and justice models provide a solid base from which principles of juvenile justice emerged,
youth justice as it currently stands cannot be separated into two paradoxical ideas. The debate between the
welfare and justice models for juvenile justice has been superseded in the 21st century. Now, finding a com-
bination of broadening welfare concerns, and the promulgation of the ideology of the justice model is con-
sidered paramount and thus new ‘hybrid’ models are emerging.”” Young people are seen as being in need of
guidance and assistance (the welfare aspect) whilst at the same time offending is seen as the result of calcu-

lated decisions by rational actors (the justice aspect).’®
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72 Dan Macallair, ‘Reaffirming Rehabilitation in Juvenile Justice’ (1993) (25)1 Youth and Society 104, 118.
73 David C. Tate, N. Dickon Reppucci and Edward Mulvery ‘Violent Juvenile Delinquents’ (1995) 50(9) American Psychologist 777.

74 Michelle L Oropeza,, ‘Early Intervention and the Eight Percent Problem: Effectively Merging Theories of Rehabilitation and Retribution in the
California Juvenile Justice System (2005) 26(4) 1217.

75 Ibid 1223.
76 Ibid 1237.

77 C Simpson and R Hil Ways of Resistence: Social control and Young People in Australia (Hale and Iremonger Sydney, 1995) citing D Palmer & R
Walters, “Crime prevention camps for youth at risk’.

B C Simpson and R Hil Ways of Resistence: Social control and Young People in Australia (Hale and Iremonger Sydney, 1995) citing D Palmer & R
Walters, “Crime prevention camps for youth at risk’.
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International standards of

juvenile sentencing

a. Introduction

The rights of children in juvenile justice systems have developed significantly over time. Up until the late
eighteenth century, children in criminal proceedings were treated the same as adult offenders.” Gradually
this has changed. As domestic and international legal systems have evolved, a line has been drawn between
offences committed by adults and those committed by juveniles. It is now widely understood that children
should be treated separately to adults in the justice system.®0 This notion is reflected in international stan-
dards.

Juvenile justice is now a major area of international law, indicating a twentieth-century shift towards protect-
ing children and their rights. There are now a number of international legal instruments that identify the need

for specific regard to juvenile justice. These include

- The Convention on the Rights of the Child (1989)

- UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules) (1985)
- The United Nations Guidelines on the Prevention of Delinquency (the Riyadh Guidelines)

- UN Rules for the Protection of Juveniles Deprived of their Liberty (Havana Rules) (1990)

- Guidelines for Action on Children in the Criminal Justice System (Vienna Guidelines) (1997)

- The International Covenant on Civil and Political Rights (1976)

b. The Convention on the Rights of the Child

The Convention on the Rights of the Child is the most significant international document from which to
identify the principles of juvenile justice. This is due to the fact that it is a binding treaty on signatory states.
Such states must now consider the best interests of children when designing and applying law and policy.?!
Further, they are also obligated to ‘take into account an individual child’s evolving capacity, and respect and

ensure their inherent dignity is maintained’.?

7 John Muncie, ‘International Juvenile (in)justice: Penal Severity and Rights Compliance’ (2013) 2(2) International Journal for Crime, Justice and
Social Democracy 43.

80 John Matthew Fabian, ‘Ap éyjng Roger v. Simmons in Juvenile Transfer and Waiver Proceedings: A Legal and Neuroscientific Inquiry’ (2011)
55(5) International Journal ojp Jffender Therapy and Comparative Criminology 732, 744.

81 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 5, (entered into force 2 September 1990) art 3.

812516{30g1efr’6J7.R Levesque, ‘Future Visions of Juvenile Justice: Lessons from International and Comparative Law’ (1996) 29(4)Creighton Law Review
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‘[t]he protection of the best interests of the child means, for instance, that the traditional objectives of criminal justice,
such as repression/ retribution, must give way to rehabilitation and restorative justice objectives in dealing with child

offenders. This can be done in concert with attention to effective public safety.’®?

The Convention also offers specific protections for young offenders who have been ‘alleged, accused or

recognised as having infringed the penal law’.3* Such protections include;

- The establishment of a minimum age below which children shall be presumed not to have the capac-
ity to infringe the penal law (Article 40)

- No child shall be alleged as, be accused of, or recognised as having infringed the penal law by rea-
son or acts or commissions that were not prohibited by national or international law at the time they
were committed” (Article 40)

- No child shall be subjected to torture or other cruel, inhumane or degrading treatment or punishment
(Article 37)

- No child shall be deprived of his or her liberty unlawfully or arbitrarily

- Any arrest, detention or imprisonment of a child shall be in conformity with the law and shall be
used only as a measure of last resort and for the shortest appropriate period of time (Article 37b)

- Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of
the human person, and in a manner which takes into account the needs of persons of his or her age
(Article 37)

c. The influence of international standards on domestic reform

Despite considerable optimism regarding the effects of international standards on juvenile justice, in applica-
tion, it seems unlikely that there will ever exist a ‘global standard’ to sentencing child offenders, particularly
those who commit serious crimes. While international law acts as a guide for progressive juvenile justice
reform based on ‘best interest’ principles, ‘child-friendly’ imperatives and ‘last resort’ rationales, it may not

necessarily result in progressive reform.3

Each country has taken a different approach to their juvenile justice systems. While international standards
provide standards, the specificity of nations and their juvenile justice systems will inevitably vary. This is
due to the specific local conditions and cultural contexts that reflect the goal of “particular policy-makers and
political agendas’.8¢ The sovereignty of nation-states continues to prevail as juvenile justice laws, policies
and practices are formed and applied through a ‘complex of political, socio-economic, cultural, judicial, or-

ganisational and local filters’, inevitably resulting in diverse domestic law.?’

83 General Comment No.10 paragraph 10
84 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 5, (entered into force 2 September 1990) art 4.

85 John Muncie, ‘International Juvenile (in)justice: Penal Severity and Rights Compliance’ (2013) 2(2) International Journal for Crime, Justice and
Social Democracy 43, 44.

86 John Muncie, ‘International Juvenile (in)justice: Penal Severity and Rights Compliance’ (2013) 2(2) International Journal for Crime, Justice and
Social Democracy 43, 52.

87 Ibid.
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This is not to suggest that international law has had no impact on domestic reform. International law clearly
recognises the need to protect youth while also providing them with a voice regarding decisions that ulti-
mately affect their life.®® This dictates that instead of punishing youth under “adult” due process, courts
should focus on child offender accountability by giving them the power to influence dispositional decision

making.®

This has an effect on a domestic level with many countries progressing in their understandings and applica-
tion of concepts of juvenile justice. Discussions on young offenders are no longer steeped in the dichotomies
of retributive or rehabilitative approaches.”® While some countries indeed still focus on traditional forms of
punishment there appears to be at least some acknowledgement of the principles of international law and a
global appreciation for the desire to reintegrate delinquent youth back into communities. Simply stated, in-
ternational standards have promoted progressive changes that consider a wide range of approaches to juve-

nile crime rather than simply ‘getting tough’ on youth.

Individual states will continue to hold their sovereign right to develop their own systems of juvenile justice.
But countries have learned considerable amounts from one anothers successes and failures. This has influ-

enced the international guidelines that assist states in achieving the most effective responses.

iv. Serious young offenders and international standards of sentencing

Many states are increasingly subjecting serious delinquent youth to adult criminal process and punishment.

This is due to the rationale that juvenile justice systems are ill-equipped to deal with serious crime.!

Serious young offenders create unique challenges for both juvenile and adult justice systems.”?> On the one
hand, they are children and should be treated as such.”® Yet they also fail to neatly fit within either traditional
understandings of the juvenile justice system and its processes or adult court sentencing processes.” Whilst
some serious young offenders may indeed be inadequately dealt with by rehabilitation focused sentencing
processes numerous studies have also highlighted issues with applying adult sentences. These concerns in-
clude the absence of rehabilitative and individualised treatment in adult sentencing, the potential for in-

creased recidivism upon adult system release and leniency and punishment gap issues.”

88 Barry C Feld, ‘Juvenile and Criminal Justice Systems’ responses to Youth Violence’ (1998) 24 Crime and Justice 205.
8 Ibid.

9 Brian Lambert and Brett Mason, ‘Justice Welfare of a New Direction?” (1996) 12 QUT Law Review 99, 101.

91 Donna M. Bishop, ‘Juvenile Offenders in the Adult Criminal Justice System’ (2000) 27 Crime and Justice 81.

92 Chad, r. Trulson, Jonathan W. Caudill, Scott H. Belshaw and Matt DeLisi, ‘A problem of Fit: Extreme Delinquents, Blended Sentencing and the
Determinants of Continued Adult Sanctions’ (2011) 22(3) 263, 264

9 Martin L. Frost, Martha-Elin Blomquist, ‘Cracking Down on Juveniles: The Changing Ideology of Youth Corrections’ (2012) 5(2) Notre Dame
Journal of Law, Ethics and Public Policy 333, 332-6.

94 Chad r. Trulson, Jonathan W. Caudill, Scott H. Belshaw and Matt DeLisi, ‘A problem of Fit: Extreme Delinquents, Blended Sentencing and the
Determinants of Continued Adult Sanctions’ (2011) 22(3) 263, 264.

95 Chad r. Trulson, Jonathan W. Caudill, Scott H. Belshaw and Matt DeLisi, ‘A problem of Fit: Extreme Delinquents, Blended Sentencing and the
Determinants of Continued Adult Sanctions’ (2011) 22(3) 263, 264
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This focus on providing juveniles “adult” due process rights is disappointing on an international level. By
giving youth additional rights, domestic courts are forced to place a superseding emphasis on community
safety and protection in regards to serious crimes.”® The result of this is for society to ‘get tougher’ on youth
rather than enact law and policy that promotes their best interests.”” The ‘best interests’ of a child thus be-
come secondary to the superseding claim of community safety and public protection. Nation-States of CROC

that allow such procedures to occur are departing from their obligations under international standards.’®

The United Nations reject the process by which the nature of a young offender’s crime warrants them being
treated like an adult in sentencing.”® International law defines the age limits in which systems of juvenile
justice should be applied. This is between a (minimum) lower age limit of 12 years and an upper age limit of
18 years.!% Allowing children, no matter the seriousness of the offence, to be treated outside of these guide-

lines is an unacceptable process.!0!

The theory behind the application of juvenile justice involves an understanding that young offenders are in-
capable of bearing the mental capacity necessary to bear criminal responsibility. To create exceptions to this
is a breach of international law. Either a child has the capacity to commit a crime, or they do not, their treat-

ment should not be determined regarding the nature of their crime.

This claim is accepted by the UN Human Rights Committee and all UN bodies monitoring the application of
the International Covenant on Civil and Political Rights and the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.!9? According to international law, states must never try

children as adults and any State that permits such a practise should reform their laws immediately.'03

% Brian D, Johnson, Megan C. Kurlilchek ‘Transferred Juveniles in the Era of Sentencing Guidelines; Examining Judicial Departures for Juvenile
Offenders in Adult Criminal Court’ (2012) 50(2) American Society of Criminology 525, 532"

91756R30gle§8J4R Levesque, ‘Future Visions of Juvenile Justice: Lessons from International and Comparative Law’ (1996) 29(4)Creighton Law Review
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9 Committee on the Rights of the Child, General Comment No 10: Children’s rights in juvenile justice, 44th sess, CRC/C/GC/10 (25 April 2007) p 9.
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Juvenile and adult court

punishments

International law and thus much of the domestic juvenile justice law it influences is traditionally founded on
the principles of child welfare; focusing on rehabilitative and protective models of justice. However, as soci-
ety has developed and a ‘greater number of juveniles have committed “adult like” violent crimes’ there has
been a social and legal push for adult type punishments for serious young offenders. This has resulted in an
increasingly common legislative process by which serious juvenile offenders are tried within adult systems

of criminal law.

This process suggests a perception that juvenile courts are ineffective in their outcomes regarding serious
offenders. By focusing on punitive and retributive outcomes, social fears of (‘the seriousness of juvenile
crime, the ineffectiveness of rehabilitation in diminishing recidivism, the failure of juvenile courts to protect

the public and the expansion of due process rights for violent juvenile offenders) diminish.

However, studies have shown that juveniles who enter the adult system are subjected to outcomes that are
much harsher than would be found in the juvenile system. Transfer to the adult court is often described as the
“capital punishment of juvenile justice”, existing as the harshest policy in youth court systems. Thus, it is

reserved for the most serious of young offenders.

By trying a juvenile as an adult one implies that the child has the mental capacity to bear “adult” criminal
responsibility. Instead of being considered a juvenile who requires rehabilitation they are deemed culpable of
their offence and thus deserving of punishment. This actively rejects the evidence which traditional juvenile
justice systems rely on; that children should not ever bear the same moral and legal culpability as an adult as

they should be treated as children in every context.

a. Juvenile waiver

One of the most common forms of trying a juvenile in an adult court is by juvenile waiver, most usually by

judicial waiver or legislative waiver.

Judicial waiver is discretionary and involves consideration of a multitude of factors to determine an offend-
ers’ capacity. Legislative waiver however automatically excludes young people from the jurisdiction of the

juvenile court for certain types of offences.

Judicial waivers require decision makers to base decisions of transfer (from juvenile court to adult court) on
guidelines provided by the state. These vary among jurisdictions that apply juvenile waivers. Whether or not
these legislative guidelines are followed, or whether extra-legal factors (e.g. race) have influence on deci-
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sions of transfer is unclear and would require more investigation. Nevertheless, such factors may include; the
potential risk to the community, the nature and severity of the alleged offence, the maturity and character of
the juvenile, the juveniles legal history, whether the offence was aggressive, violent, premeditated or wilful
and whether the alleged offence was against persons or against property. Given the psychological nature of
many of these factors it is common that psychologists assume significant roles in evaluating transfer deci-

sions.

b. The role of psychological assessments

While not all countries use psychological assessments, for those that do, they can play a number of roles
within the juvenile justice system. Broadly, psychological assessments are firstly used for the triaging of ju-
veniles when they first enter the system, secondly to determine capability to be tried as an adult (where ap-
plicable) and finally to help guide appropriate sentencing or punishments for a convicted juvenile. Assessing
juveniles can be challenging due to their maturing brain, however it can provide treatment pathways for in-

dividuals, particularly in systems that are focussed on reducing recidivism.
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Psychological assessments

Some psychological
evaluations
B Moderate variety of
psychological evaluations
Il Lorge variety of
psychological evaluations
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c. Types of psychological assessments

The triaging of juveniles occurs when they first come into contact with the juvenile justice system and is
generally focussed on an assessment of two aspects; the risk of reoffending and any acute mental health con-
ditions. This process can be categorised as either screening or assessments; with the former, a much quicker
process to ensure any immediate concerns are dealt with, and the latter a more individualised process looking

at longer term interventions.
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Assessment name

Mental Health assessments

Description

Jurisdictions

cally Based Assessment
(ASEBA)

Massachusetts Youth Screen- | A 52-question self-report screening instrument that measures symptoms on seven scales re- us

ing Instrument garding emotional, behavioural, or psychological disturbances, including suicide ideation

Child and Adolescent Func- Functional assessment that rates juveniles on the basis of the adequacy and deficits in func- us

tional Assessment Scale tioning within life domains such as home and school and with regard to potential problem

(CAFAS) areas such as substance use or self-harmful behaviour.

Child and Adolescent Needs | A needs assessment tool that documents functioning in several domains, including substance US, Canada
and Strengths—Comprehen- | abuse, mental health, other risk behaviours, and caregiver needs.

sive (CANS)

Achenbach System of Empiri- | 18-item self-report form focusing on eight behavioural and problem dimensions that can be us

grouped into two broader types of pathology: “externalizing”(outward expression) and “inter-
nalizing” (inward feelings and thoughts). It is completed by the youth, parents, or teachers.

Risk Assessments

sessment Protocol-1I (J-
SOAP-1I)

Wechsler scales (WISC-1V)

Youth Assessment and Measures both risk and strengths in juvenile populations as well as other high-risk youth. Also | US
Screening Instrument (YASI) | measures protective factors to help case workers build on the strengths of youth to buffer the
negative impact of risk.
Provides pre-screening functionality, critical for settings where triage based on risk principles
is required.
Youth Level of Service/Case Most widely used assessment in the US. It is a well-validated, comprehensive, standardized US, Canada
Management Inventory (YLS/ | inventory for assessing risk among juveniles 12—-17. It includes measures of static and dynam-
CMI) ic risks that can assist with post-matter case planning
Structured Assessment of A comprehensive risk assessment for adolescents. It contains measures of structured static and | US, Canada
Violence Risk in Youth dynamic risk factors and protective factors to be combined with professional judgment in
(SAVRY) deriving the level of risk. Although the SAVRY originally was intended to assess violence
risk, research indicates that it also has high accuracy for predicting general delinquent reof-
fending.
Washington State Juvenile Involves a rescreen, full assessment, and reassessment. They are administered by trained [N
Court Assessment (WSJCA) probation officers and other staff. Youth rating moderate or high risk on the pre-screen com-
plete the full assessment, whereas those rating low risk do not get a full assessment.
Actuarial risk assessment Based on statistical models of weighted factors supported by research as being predictive of The Netherlands
instruments (ARAIs) the likelihood of future offending. A risk score is calculated by assigning numeric values to
risk factors such as criminal history, mental illness, and substance abuse problems, among
many others. Some actuarial risk assessment tools include only static/historical risk factors,
such as age of the offender and criminal history. However, some ARAIs also measure dynam-
ic, changeable factors, such as pro-criminal attitudes.
Juvenile Risk Assessment The JRAS differentiates between low risk, moderate UsS
Scale (JRA) risk, and high risk that is tapped by nine static items and five dynamic items
Estimate of Risk of Adoles- A tool to assess risk of sexual violence among juveniles aged 12 to 18 years. The final risk usS
cent estimate derived from using the ERASOR is short term (i.e., maximum 1 year) and should not
Sexual Offence Recidivism be used to address questions related to long-term risk
(ERASOR)
Juvenile Sex Offender As- Empirically informed usS

guide for the systematic review and assessment of a uniform set of risk factors that has been
associated with sexual and violent offending. It is designed to be used for boys in the age
range of 12 to 18 years who have been adjudicated for sexual offences as well

as non-adjudicated youths with a history of sexually coercive behavior.

General psychological as-
sessments

Intelligence test

US, Australia

Hare Psychopathy
Checklist: Youth Version
(PCL:YV)

An assessment designed to measure psychopathy traits among juveniles aged 12 to 18 years.
Psychopathy traits are
seen as a risk factor for future violent offending

US, The Nether-
lands, Australia

Connors Comprehensive
Behaviour Rating Scale

Designed to give a complete overview of child and adolescent disorders and concerns.

US, Australia
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Country Analysis

Country analysis will be spilt into 3 broad theoretical approaches to juvenile crime:

The hybrid model features a combination of features from both the welfare and justice models. This model is
the most popular globally. Many states seek to balance their obligations to protect juveniles under in-
ternational law with the demands of society for more punitive responses to serious juvenile offending. Sys-
tems that feature this approach often have an established juvenile justice system with strict protective mea-
sures in place to protect child rights, however feature juvenile waivers allowing for more punitive responses
on a case-by-case basis. Some utilise psychological testing throughout the trial process, however more com-
monly psychological testing is utilised after sentencing with the aim of reducing recidivism. Increasingly, in
countries taking on a hybrid or welfare approach, more testing has been introduced throughout the trial, such
as screening, capacity and risk assessment tests in order to determine whether the child should be held crimi-

nally responsible.

The welfare model generally sees youth as victims of society that are in need of protection and nurture. In-
stead of punishing the child the welfare model seeks to understand the underlying causes of criminal be-

haviour and reintegrate young offenders back into society through rehabilitation and re-education.

The justice model is known for its emphasis on punitive punishment and emphasis. It is based on adherence
to the due processes of law and the assumption that young people should be responsible for their actions.
Punishment and retribution are achieved through penalties set by domestic legislation designed in accor-
dance with the severity of the offence. This model encourages the application of juvenile waiver as it allows
juveniles to be held criminally responsible and promotes deterrence by allowing juvenile punishment to
equal adult punishment in severity. Countries with a justice model do not have a strong focus on the needs of

the child, therefore do not have systems in place for psychological testing.
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a. Overview

The United States of America (‘US’) has one of the most complex juvenile justice systems in the world.
Within the US there are 50 different juvenile justice systems, and inevitably some states lean towards a more

welfare-based approach and others lean more punitively.

Despite the disparate approaches overall, the US prioritises a ‘get tough’ approach to policy making in regard
to juvenile justice. This is largely due to the media’s specific focus on incidences of extreme violence carried
out by young persons, contributing to a distorted public perception of youth crime and a punitive attitude
towards punishment.!%* The cases of Kent'% and Gault'% in the mid 60’s, prompted the shift from a rehabili-
tative juvenile justice system to a more punitively focused system. The US has set a global precedent in es-
tablishing multiple transfer mechanisms. All US States have transfer laws that allow or require criminal
prosecution of some young offenders.!” However each States laws differ greatly in terms of flexibility and
breadth of coverage. There are three basic categories of transfer mechanisms; judicial waiver laws; prosecu-
torial discretion or concurrent jurisdictional laws and statutory exclusion laws. It is estimated that 2.2 million
youth younger than 18 are subject to routine criminal processing within the US.!% More than 100,00 juve-

niles are being adjudicated in US criminal courts every year.!%

This is all against a backdrop of declining crime. According to the Office of Juvenile Justice and Delinquen-
cy Prevention, between 2000 and 2017 the estimated number of juvenile arrests decreased by around 62%.!1°
In 2018, the number of juveniles arrested fell 11% from the previous year. !'! In comparison, there was only
a 2.1% decrease in adult arrests in the same period.!'?> Despite this decrease in youth crime, punitive legal
measures such as juvenile transfer, introduced as a response to increasing juvenile crime in the 80’s and 90’s
remain. It has become increasingly easier, cheaper and quicker to have a child waived into adult criminal

court.!13
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ternational Journal of Forensic Mental Health, 3, 3-22.
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b. Age of criminal responsibility

The MACR for federal crimes is set at 11 years old. However, at State level, 33 states have no MACR, theo-

retically allowing a child to be sentenced to criminal penalties at any age.'!4

c. Process

Most US states allow for juvenile court judges to waive jurisdiction over certain cases and transfer them to
criminal court.!> The states of Alaska, Rhode Island, Delaware and Wyoming have no age restriction in rela-
tion to the transfer to children to criminal court for any criminal offence. After these States, the lowest speci-
fied age for juvenile waiver within the US is 10 years of age. Only around 13 states publicly report all trans-
fers.!16 14 States do not report on their transfers at all, significantly impeding the data collected on waived

cases within the US.

d. Types of waiver

Judicial waiver laws allow juvenile courts transfer cases to adult court on a case-by-case basis. These cases
are filed originally with the juvenile court and are then transferred to the adult court via judicial approval
following a formal hearing.!'” Most States prescribe conditions or articulated standards for a waiver, howev-
er it is most often at the discretion of the judge. Some States make the waiver automatic in certain circum-
stances such as classes of cases, and some even specify mandatory circumstances in which a waiver must be

applied.

There are three forms of judicial waiver; discretionary, presumptive and mandatory. 45 States feature discre-
tionary judicial waiver laws.!!8 15 States feature presumptive judicial waivers and another 15 States utilise
mandatory judicial waivers.!'” The landmark case of Kent v United States'? established the discretionary
waiver and the transfer criteria in determining which individual and legal factors are taken into consideration
when determining transfer to criminal court. The criteria, known as the Kent Criteria evaluate the youth’s
maturity level, the seriousness of the offence, public safety, amenability, prior legal history, and response to

the juvenile justice system. 2!

114 Don Cipriani, Children's Rights and the Minimum Age of Criminal Responsibility: A Global Perspective (Ashgate, 2009) 221-222.
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Prosecutorial discretion or concurrent jurisdiction laws cover cases that can occur in either juvenile or crimi-
nal court. There are currently 15 States with these laws.!??> The prosecutor is responsible for determining
which court the case should be tried in. Statutory exclusion laws are provisions that grant criminal courts

exclusive jurisdiction over certain cases involving juvenile offenders.!?3

Further, within the US system there are some unique provisions that allow for children to be tried as adults.
‘Once an adult always an adult’ laws require children to be prosecuted as adults if they have been previously
criminally charged, in most cases without regard to the seriousness of the current offence. There are 34
States that feature this automatic transfer to criminal court once a juvenile has been prosecuted as an adult.'?*
Maryland, Michigan, Minnesota, and Texas have laws that only allow the automatic transfer of felony con-
victed children. Children as young as 11 are vulnerable in these states. lowa, California and Oregon set an
age restriction for this provision at age 16.'25 There are also provisions that allow children who are being
tried in criminal court, to be transferred back to juvenile court. These provisions are known as reverse waiver
laws. Some states also offer blended sentencing, which allows juvenile court to impose criminal sentencing

options or vice versa.

e. Sentencing and Incarceration

After a child is waived to adult court, it is important to consider whether they are able to be incarcerated, and
what types of sentencing they are subject to. The ability to incarcerate children varies greatly between states.
What is concerning is that in most US states, juveniles are subject to incarceration while awaiting trial in a
criminal court. 48 of 50 States allow jailing of juveniles awaiting criminal trial. Law in only 18 of these
states specifies that juveniles must be incarcerated separately from adults when awaiting trial.'?¢ In 2009, a

survey found there was more than 7000 youths under 18 being held in US jails.!?’

Juveniles are no longer subject to the death penalty due to the US Supreme Court ruling it unconstitutional in
2005.128 However the death penalty could be imposed on children in the USA between 1974 and 2005.!2° In
1989, the Supreme Court concluded that the execution of 16 to 17 year olds was not constitutionally barred.
130 Thus, when youth transfers were introduced over three decades ago, up until 2005 the death penalty could

be imposed on waived juveniles. This resulted in seven states, Missouri, Texas, Virginia, Georgia, Oklahoma,
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South Carolina and Louisiana, executing juvenile offenders between 1989 and 2005.'3! During this period,

226 juveniles were sentenced to death and 22 were executed before the practice was abolished.!3?

f. Psychological assessments

Most waiver decisions in the USA are made by the youth court judge’s assessment of the dangerousness,
amenability to treatment and the level of maturity exhibited by a youth.!33 Apart from transfers that are au-
tomatically applied based on the age of the offender and the type of offence (for example statutory or legisla-
tive waivers and prosecutorial waivers), information is gathered from developmental physicians and forensic

psychologists. 134

Evidence regarding a youth’s culpability and propensity to future violence is also required from forensic
evaluators.!3> The three factors of dangerousness (of future violence but also to others and the public),
amenability to treatment and maturity remain determinative factors in deciding most transfer hearings de-
spite a lack of uniform guidelines for defining these legal constructs and their assessment.!3® However some
states also include factors such as treatment needs, emotional and behavioural aspects of the offence and in-
tellectual disability or mental illness.'3” Overall each state seems to have similar Kent-like criteria along with

other factors such as balancing the rights of the child and the community.

In cases of discretionary juvenile waiver the procedure requires an initial transfer hearing which the court
first acknowledges that a threshold standard has been met regarding the facts, the youth’s age and current and
prior offences.!3® Then the juvenile court will consider the standards set out in Kent.!3* These criteria include
but are not confined to: community protection; seriousness of the offence; whether the offence was violent,
aggressive; premeditated or wilful; the nature of the offence (whether it was against person or property); so-
phistication and maturity of the youth assessed by ascertaining personal and situations, and prior contact with
legal and mental institutions.'4? These criteria will vary from State to State. Frequently during these transfer
hearings psychologists will be called to offer opinions on the above criteria. It is not clear whether the in-

volvement of a psychologist is mandatory to offer qualified assessments.

132 Tbid.
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Specifically, physicians are brought in to address three psychological constructs relevant to the transfer of
juveniles including risk, sophistication-maturity and treatment amenability.'*! There is significant commen-
tary endorsing evaluations regarding sophistication-maturity and treatment amenability'4?, however assessing

dangerousness and risk is more challenging.

Assessments used to determine these factors are often dated and unreliable. Anticipating future behaviour is
difficult in any case; predicting future youth behaviour is even harder. Regarding the determination of future
dangerousness and maturity, it is vital to recognise that adolescence is a period of continuous developmental
change, characterised by a period of rapid social, behavioural and emotional transition. Thus, any informa-
tion collected from evaluators will become quickly outdated as the juvenile continues to develop and

mature.!43

In order to test for sophistication-maturity, forensic mental health professionals use a variety of tools.!44
Cognitive testing is utilised to help determine competency in juveniles facing transfer. Clinical psychologists
utilise the Wechsler intelligence scales (WISC-1V, WAISIII) to assess perception, cognitive processing, atten-
tion and judgment in juveniles.!4> Sternberg’s triad'#® is used to identify prosocial, asocial and antisocial be-
haviours and assess ‘street smart’ youth that may have scored lower in cognitive testing. Academic testing is

also used to determine whether youth have learning disabilities or neurological dysfunction.

The Structured Assessment of Violence Risk in Youth (SAVRY) is a professional judgement risk assessment
developed for offenders.'#” This interview is empirically based and uses professional judgment to assess
youth offenders.'#® This is an individualised evaluation of the offender which examines both risk and protec-

tive factors allowing for professional discretion. 147

Psychopathy Checklist: Youth Version (PCL:YV) is a modified checklist for juveniles, originally use to as-
sess risk in adults. It is used to determine adolescent risk and amenability to treatment.'3° It has been found
that there is a strong correlation between high PCL:Y'V scores and criminal versatility, violent and aggressive
behaviour, increased recidivism rates and treatment non-compliance.!’! In regards to risk factors, and pre-

dicting dangerousness, this form of testing has been successful in producing some correlations between high

141 Anne-Marie Leistico and Randall Salekin, Tesyin%)the Reliabiligf and Validity of the Risk, Sophistication-Maturi[t_}f, and Treatment Amenability
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scores and adult violent recidivism!32, however difficulties remain in successfully determining youth risk as

their personalities are non-static enough to evidence a strong psychopathic diagnosis.!*3

Risk, Sophistication-Maturity, and Treatment Amenability instrument (RST-i) is a standardised test to deter-
mine the risk of dangerousness and sophistication maturity for children ages 9-18. It serves to fill the gap in
available instruments to test juvenile offenders maturity levels and amenability to treatment. Dr Randall
Salekin, the creator of the RST-I has promoted the adoption of a standardised national transfer system made
up of the Kent criteria and a method for balancing them. Though the development on the RST-I testing is
improving the validity of psychological assessments of children within a legal setting, it is still not a national

requirement for courts to carry out professional mental health assessments as a part of the transfer hearing.!>*

Further, out of the three main mechanisms that allow for juveniles to be transferred to adult criminal court
(prosecutorial discretion, juvenile waiver and statutory exclusions) only juvenile waiver calls for mental
health testimony.!>> Occasionally it has been seen that reverse waivers and blended sentencing decisions
have also featured forensic mental health assessment. This is problematic as it suggests mental and psycho-
logical assessments are only carried out in one of the three ways in which a child can be routinely trans-

ferred.

Despite these valid methods of assessment, it has proven difficult for psychologists to apply these results in a
legal context due to underdeveloped, standardised assessment criteria.!> There are questions as to whether
the current assessments are able to address the malleability of children and the specific developmental fac-
tors vital to the predictive validity of long-term risk assessments.!5” After the Supreme Court first addressed
the issue of risk assessments in juvenile transfer in Barefoot v Estelle’’$, extensive research into these as-
sessments took place, resulting in increased predictive validity.'>® As the introduction of transfer laws and the
Kent criteria are recent developments, detailed research into the outcome of these risk assessments, such as
tracking recidivism into adulthood, has yet to be established. Further it is not clear whether the use of psy-

chological assessments is fully accepted by legal officials.!®®

It is uncertain whether the punitive system that developed in the USA over the last 30 years has con-

tributed to reduced crime rates or improved control of juvenile delinquency.!¢! Studies have taken place
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in which the effects of juvenile transfer are examined.'®? The outcome of this empirical research con-
cluded youth waived to adult criminal court re-offended at faster rates than those who remained in the
juvenile system. Several other studies have also found faster recidivism rates in children transferred to
adult criminal court.!3 A handful of studies have shown that judicial transfer mechanisms do not pro-
mote general deterrence or prevent juvenile crime.'® Thus, it can be concluded that juvenile transfers
are ineffective in reducing juvenile crime.'® There is a lack of research into the long-term effects of ju-

venile transfers have on youth.

162 Donna Biship et al, ‘The transfer of juveniles to criminal court: Does it make a difference?’ (1996) 42(2) Crime and Delinquency 171-191.
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a. Overview

The juvenile justice model in Canada is based on both punitive and welfare approaches. Provisions are aimed
at rehabilitation and reintegration, but prioritise community protection as paramount. In Canada, the rate of
serious youth violence has been stable and consistent for the past three decades.'®® The Canadian criminal
justice system is bound by a national criminal code, which creates consistency across provinces.'®’. The leg-
islation allows children between the ages of 12-17 to be tried as adults depending on the circumstances of the
case. However, there are no provisions that allow children to be automatically waived into the adult
system.!%® All juveniles, over the age of 14 may be sentenced in a criminal court if they have committed any
presumptive offence, or any offence that an adult would receive a sentence of two years or longer as per the
Youth Criminal Justice Act 2003 (‘YCJA’).'%° Each province has the discretion to set the age for when this
provision applies, but it must be between the ages of 14 and 16. '’ The onus is then on the accused to

demonstrate why a juvenile sentence would be appropriate.

b. Age of responsibility

The age of criminal responsibility is 12.!7!

c. Process

The YCJA aims to ‘ hold a young person accountable for an offence through the imposition of just sanctions
that have meaningful consequences for the young person and that promote his or her rehabilitation and rein-
tegration into society, thereby contributing to the long-term protection of the public’.!”? This seeks to weave

together two competing demands, however establishes that society will take precedence over the

individual.'”3 The YCIJA is relatively more punitive in regards to transfer decisions than the previous Juvenile
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Delinquents Act 1908'7* and Youth Offenders Act 1985'7> setting out to determine whether juvenile sanctions

properly hold youths accountable for their offence.!76

Waiver proceedings are only initiated after a finding of guilt within the youth court. Only then can a judge
decide if an adult sentence may be more appropriate. An application for adult sentencing must be made and
formally decided upon during a hearing.!”” Transfer from the youth court to the criminal court is only avail-
able for children ranging between 14 and 16 years old. If the offence is a presumptive offence (murder, at-
tempted murder, manslaughter or sexual aggravated assault), then an adult sentence will be imposed unless

the youth persuades the court that a juvenile sentence will adequately hold them accountable.

Despite allowing these more punitive transfer mechanisms, Canada aims to offset harsher punishments by
allowing ‘intensive rehabilitative custody’ orders to ensure that a juvenile charged with a violent offence who
suffers from a mental illness, psychological disorders or an emotional disturbance is treated accordingly.'”®
Further, there is the ability under the YCJA for children to serve the first part of their sentence while they are

still considered a child, in juvenile facilities, then be transferred to adult facilities after the age of 20.!7°

d. Psychological assessment

Canada utilises psychological assessments within the youth justice system. Their system features screening
tools used in the initial stages of the trial, various assessment mechanisms used throughout the trial and post-
sentencing mechanisms to ensure individualised treatment needs are met. It has both developed and imple-

mented internationally recognised tools used across all the provincial youth systems. 80

SAVRY assessments, like those used in the US, are used in Canada in addition to other similar assessments
such as the Criminal Sentiments Scale (CCS). The CCS is used to measure levels of criminal sentiment by

identifying antisocial attitudes, values, and beliefs that may influence antisocial behaviour.

The Youth Level of Service/Case Management Inventory (YLS/CMI) is a standardised instrument used by
professionals to assess the risk of recidivism and the need for correctional programs in order to reduce re-
cidivism. It is specifically designed for use with young offenders'®! and comprises of a 42-item survey to

determine the level of risk and needs factors used to formulate a case plan.'8>

176 Bromwhich (n 64).

177 YCIA Act (n 67) s 6411, 71.
178 [bid s 42[7][b].

179 Ibid s 76 [2][a].

180 Government of Canada, ‘Youth Risk/Need Assessment: An Overview of Issues and Practices’ Aplpendix One: Description Of Assessment Tools
(Web Page, 7 January 201'5) < https://www.justice.gc.ca/eng/rp-pr/cj-jp/yj-jj/rr03_yj4-rr03_jj4/al.html>.

g’ R.dD. Hodge and D. A. Andrews, ‘The Youth Level of Service/Case Management Inventory manual and scoring key’ (2002) Multi-Health Systems
anada.

182 Government of Canada (n 79).

32


https://www.justice.gc.ca/eng/rp-pr/cj-jp/yj-jj/rr03_yj4-rr03_jj4/a1.html

The Youth Offender Level of Service Inventory (YO-LSI) is an assessment tool developed in Canada and
now used internationally. 183 It is another instrument used to identify risk level but is also used to target crim-
inogenic areas of needs. '® It uses both static and dynamic predictors of criminal risk and needs that are
grouped under seven factors: substance abuse, educational/employment problems, criminal history, accom-

modation problems, psychological factors and family problems.

Canada also employs specific instruments such as Static-99 to address individual needs. Static-99 is an actu-
arial instrument that is used to predict the probability of sexual and violent recidivism among adult males
who have been convicted of at least one sexual offence against a child or non-consenting adult. '35 This test,
along with multiple others, highlights the breadth of testing available specific to the individual needs of the
child. These tools are ultimately used as aids to determine a child's mental capacity and criminal culpability,
vital in determining whether a child should be transferred. Once a transfer takes place, these assessments are
continued in order to address the child's individual needs when considering sentencing options.

Despite this impressive list of assessment tools, their application is still determined on a discretionary basis.
In most Canadian provinces, there remains no one formal tool that is consistently used. There has also been a

lack of validation studies conducted for many of these assessments. '8¢
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a. Overview

Mexico has been proactive in its efforts to keep up with international standards regarding the rights of chil-
dren. In 2005, constitutional reform took place, which changed the existing system into a rights-based juve-
nile criminal justice system to honour the Convention on the Rights of the Child.’8” The new system ‘Sistema
Integral de Justicia para Adolescentes’ (Comprehensive Justice System for Adolescents) has provided sig-

nificant steps forward in recognising and fulfilling the rights of adolescents. %8

b. Age of criminal responsibility

The age of criminal responsibility, as stated in the Constitution of Mexico, is 12 years old.'® Children be-
tween the ages of 12 and 18 are subject to the Mexican integrated systems of justice where their conduct
qualifies as a crime under the penal law. Crimes committed by children under 12 can only be subject to reha-

bilitation and social assistance under the provisions of the Constitution.!??

c. Process

According to the National Statistics on Adolescents in Conflict with the Law, between 2005 and 2006 the
number of adolescents incarcerated dropped by over 50% as a direct response to the changes brought about
by this reform.!°! It standardised the minimum and maximum ages for the application of the juvenile justice
system and confirmed incarceration as a last resort for juveniles between the ages of 14 and 18. These re-
forms also eliminated the possibility of incarceration as a punishment for children aged 12-13. Furthermore,
incarceration was now only to apply to criminal offences and was statutorily limited to be only applicable to

adolescents ages 14 and over in the most serious of cases.!*?

In 2008 Constitutional reforms took place that regulated the use of pre-trial detention.'”> The operation of
this system within each province varies; however, all are bound by the constitutional requirements. Now a

prosecutor must request pre-trial detention only when other alternatives are not sufficient to guarantee the
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defendant's appearance at hearings, their protection, or when the defendant has committed a previous violent

crime.!%4

d. Psychological assessment

Juveniles under 14 who have not committed a felony offence are released without any rehabilitation or
treatment options and without assessment as to what would be the best outcome.!®> Little information is
available on the use of psychological assessments in Mexico. It seems that in the current climate, there is a

lack of funding available within the justice system to implement uniform youth assessment measures.

Mexico aims to focus on the rights of the child and child welfare when implementing provisions. However, it
seems a lack of funding and resources has proven problematic in establishing mechanisms to fulfil a fully
welfare-based approach. The lack of focus on psychological assessments and remaining punitive mecha-
nisms available for children still reflect elements of a justice-based system. Overall, Mexico falls into the

category of a hybrid system.
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a. Overview

Brazil is a leader in setting the global trend towards establishing broader legal protections to children. It was
the first Latin American country to incorporate the Convention of the Rights of the Child into its national
legislation via the Statute of the Child and Adolescent.'”® The Penal Code also establishes further special
consideration by which if the perpetrator of a crime is less than 21 years of age then the punishment for the

crime is reduced.!®’

In 2017, a proposed constitutional amendment was introduced to allow children age 16 and above to be tried
and punished as adults. This proposed amendment, PEC 33/2012 sought to modify Article 228 of the Consti-
tution, which currently prevents minors under 18 from being held criminally responsible. The amendment
sought to allow prosecutors to petition judges to allow children over 16 to be tried in criminal court on a
case-by-case basis, only however in ‘specific and extraordinary’ cases. This would create the possibility of a
wide range of procedures and punishments being applied to juveniles that were originally only intended for
adults. Specifically, this amendment focused on crimes such as homicide, rape, kidnapping, very serious

bodily injury, and repeat offences of armed robbery.

b. Age of criminal responsibility

According to the Constitution, minors under 18 years are not criminally responsible subject to the rules of
special legislation.!?® This is further confirmed in the Brazilian Penal Code which provides that minors un-
der 18 years are not criminally liable and are subject only to the rules established in special legislation, the
Estatuto da Crianga e do Adolescente Art 104 (Child and Adolescent Statute)'”” The Child and Adolescent

Statute also confirms that minors under 18 are not criminally liable.?%

c. Process

The Child and Adolescent Statute considers a crime or misdemeanour carried out by a minor to be an infrac-

tion.?°! No child will be deprived of their liberty except in cases involving infraction, or written order issued

196 Statute of the Child and Adolescent 1990.
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201 Tbid art 103.
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by the competent judicial authority. 2°2 The act stipulates a maximum confinement period of 45 days before a

final decision on the acts of infraction must be issued.2%

Once a juvenile is arrested, the police will lay a charge and direct the child to the court, which will then de-
cide whether custody is appropriate until the end of the investigation. The police have the power to direct a
juvenile to the adult system if the severity of the crime allows, and also to divert the juvenile away from the
court system entirely.2% Police discretion to send juveniles to adult criminal court has contributed to the re-
ported overcrowding of juvenile detention centres.?% Once the juvenile is sentenced, the case is sent to a cor-
rectional department, which administers the sentence. There are six alternative measures available in Brazil;
warning, repairing the damage, community services, probation, open custody and secure custody.?® These

alternative measures can be applied after the trial or after a period of evaluation in secure custody.

d. Psychological assessments

It is not clear whether any testing is done during the trial or before sentencing. The only evidence of any test-
ing is after the trial has concluded and the juvenile has been sentenced. Once the offender is moved to the
appropriate correctional department, an advisor is assigned. This can be a social worker or psychologist.

Once at the facility a primary evaluation takes place, followed by clinical interviews and reporting.

Despite these welfare-oriented reforms, some provisions still remain which produce justice-focused out-
comes. Police discretion to send juveniles to adult court, without any psychological assessment required is a

very punitive mechanism. Thus, Brazil exhibits a hybrid approach.
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a. Overview

Australia features a hybrid system of juvenile justice. Despite its well-developed juvenile system, featuring
comprehensive juvenile justice laws with a strong focus on child welfare, loopholes remain to allow children
to be punished as adults. There is different governing legislation across the various states. Australia is a fed-
eral law system, with all states and territories governed by their own legislation e.g. in New South Wales, the
Children (Criminal Proceedings) Act 1987 (CCPA) and the Young Offenders Act 1997 (YOA) govern how

children are dealt with when they commit a criminal offence.
b. Age of criminal responsibility

The age of criminal responsibility in Australia is 10 years old. Between the ages of 10 and 14 children, doli
incapax applies in all Australian jurisdictions. Doli incapax presumes a child under 14 does not know their
conduct was wrong however this presumption is rebuttable. Once 14, children are held responsible for their

crimes.
c. Process

A child is defined by the CCPA as ‘a person who is under the age of 18 years. This act also defines serious
children’s indictable offences, such as homicide and offences punishable by imprisonment of 25 years to life.
These offences are heard in adult court. A child charged with a serious children’s offence will be dealt with
by the ‘general law’, meaning the criminal law.2” However, all courts exercising criminal jurisdiction over
children must abide by the principles set out in the CCPA.2% The following sentencing orders are available
for juveniles: a dismissal, good behaviour bond; a fine; referral to youth justice conferencing; conditional or
unconditional probation; a community service order; or confinement to detention.??®. There is an automatic
transfer of children who have committed serious indictable offences into adult jail once they turn 18219, In
South Australia and Tasmania, the Supreme Court deals with all charges of homicide regardless of the age of

the offender.
d. Psychological assessments

There is evidence of psychological testing taking place once a juvenile has been ordered into custody, mostly

carried out in order to gain insight into youth recidivism rates.”"! Currently, Western Australia is implement-
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ing Multi-Systemic Therapy (MST), a widely utilised form of intervention to reduce recidivism in young
offenders. It is not expressly clear whether these assessments are utilised with the intention of determining
whether a child should be tried as an adult. However, the results are provided to the judge who has discretion
over the matter. It should be noted that these programs are expensive. It has been estimated that to put every

child who appears in the NSW Children’s court through an MST program would cost AU$43 million a year.
212

YLS/CMI screening is used in Australia and has been adapted to include factors that are specifically Aus-
tralian.?!3 This test is usually implemented early in the trial process; however, it is not administered to every
juvenile making a first appearance in court. Usually, it is up to the discretion of the judge once specific risk
factors have been identified, to implement screening.?!* This screening has proven valuable in preventing

recidivism but due to its discretionary nature, many children who need early intervention are missed. 213

Australia does utilise valuable psychological assessments to offset the punitiveness of allowing juvenile
waivers. However, they are not standardised or compulsory. Despite legislation featuring strong welfarist

ideals, punitive outcomes still remain. Thus, Australia is considered a hybrid system.
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a. Background/overview

China has successfully maintained a welfare-based model mixed with punitive measures.?!® To date, China
has upheld its international obligations by outlining a set of principles and objectives intended to meet the
needs of the juveniles in its domestic laws.?!” It still maintains a mixture of cultural and historical influences
in its domestic laws, such as Maoism and Confucianism, and blends these with western values such as the
doctrine of parens patriae*'® The result, its juvenile justice system promotes reconciliation, rehabilitation,
collective responsibility and restorative justice.?!® China views children as being more susceptible to nega-
tive peer influences and having ample capacity for rehabilitation, whilst focusing on the family and uphold-

ing the “best interests of the child” .22

b. Age of criminal responsibility

The age of criminal responsibility is a two-tiered system as juveniles over the age of 16 are held to be fully
criminally responsible, whilst juveniles under the age of 14, but below 16, are held to be relatively criminal-
ly responsible.??! This is only in relation to grave offences, as a person aged 14 or 15 may relatively be crim-
inally responsible for serious crimes such as murder, GBH, assault causing death, rape, robbery, drug traf-

ficking and poisoning.??

c. Process

China does not have a separate juvenile justice system similar to Western models, as the organisation and
procedure of the juvenile justice system do not differ greatly from the adult system. 223 However, because of

their age and vulnerability, juvenile offenders receive increased protection over their adult counterparts, such

22'169H§)§1%wei Zhang and Ni He, ‘Status, Issues and Challenges of Chinese Juvenile Justice’ (2018) 34(2) Journal of Contemporary Criminal Justice
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as the hearing of matters in a ‘juvenile tribunal’ or ‘juvenile collegiate panel,” and increased supervision, so-
cial inquiries, legal aid services and collaborative efforts during police investigation.?>* Whilst having no
formal system of juvenile waiver, juveniles aged between 16-18 years of age can technically be tried in adult

courts under processes which mirror adult prosecution.??

China has always tried to reconcile the development of the child and their rehabilitation with the competing
concerns of public safety and recidivism.?2¢ Gradually, its system has matured in giving priority to education
rather than punishment, despite countering voices and practices calling for harsher treatment of juvenile of-

fenders.2?’

d. Psychological Assessments

Judges in juvenile tribunals may decide to order the need for psychological evaluation and counselling at any

stage of the adjudication process which is prescribed under statutory law.?28

224 Zhang and He, above n 63, 223-224.

2625 J Feinerman, ‘The disposition of cases involving juvenile delinquents in the People’s Republic of China’ (1985) 4 Pacific Basin Law Journal 1, 5-

226 Zhang and He, above n 63, 226.
227 Tbid 227.

228 [aw on Prevention of Juvenile Delinquency 1991 (China) art 39.
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a. Overview

Pakistani juvenile law consists of substantive measures inherited from British Indian Law. The nation gained
independence in 1947 and established an Islamic Republic in 1973, its laws now reflect a mixture of English

Common Law and law founded by the Islamic Republic.??*

Pakistan’s previous legislation reflected a model aimed towards protecting and rehabilitating children into
society.?3% It was based on the therapeutic justice model in which the primary purpose was to protect and re-
form young offenders - only using incarceration as a last resort.3! It also protected children from maltreat-
ment during different stages of investigation, such as prohibiting institutions to order labour or corporal pun-

ishment whilst a child was in custody.?*?

However, Pakistan introduced key reforms in 2018, with the Juvenile System Act (JJSA) 2018 which replaced
the previous legislation under the Juvenile Justice System Ordinance 2000.2*3 Under the new legislation, new
protocols have been introduced that are aimed at diversion and rehabilitation by establishing rehabilitation

centres, observation homes and juvenile justice committees.?3*

In addition to this, the legislation introduced key definitions relating to the meaning of “child,” age of crimi-

29 ¢

nal responsibility, “juvenile,” “major offence” and “heinous offence.”?3® These new legislative definitions are
central to identifying children and separating them from adult offending. For example, under the Act, “child”
is now recognised as a person under the age of 18.23¢ In addition, “juvenile” means a child who may be dealt

with for an offence in a manner which is different from an adult.237

b. Age of criminal responsibility

The minimum age of criminal responsibility in Pakistan is 7 years of age.?3® This differs substantially from

the global average of 10-14 years old.?3 In addition, children between 7 to 12 may be punished under the old

2 Indian Independence Act 1947 (India) s 18(3); Constitution of Pakistan 1973 (Pakistan) art 265; Martin, above n 113, 21.

230 Ashraf Ali, Muhammed Saleem and Shadid Habib, ‘Juvenile Justice System Ordinance 2000: Judgements of Apex Courts in Pakistan’ (Research
Report, University Marden Pakistan, 2013) 197.

231 Thid.
232 Juvenile Justice System Ordinance 2000 (Pakistan) s 12(a).
233 Juvenile Justice System Act (JJSA) 2018 (Pakistan); Juvenile Justice System Ordinance 2000 (Pakistan).

234 Waseem Ahmad Shah, ‘View from the Courtroom: Key provisions of juvenile law yet to be implemented,” Dawn (online, 8 April 2019) <https://
www.dawn.com/news/1474623>.

235 Juvenile Justice System Act (JJSA) 2018 (Pakistan) s 2 (‘definitions’).
236 Tbid.

237 Tbid.

238 Penal Code 1860 (Pakistan) ss 82.

239 Ido Weijers and Thomas Grisso, above n 181, 49.
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penal code, so long as it can be proven that they have “attained significant maturity of understanding to

judge the nature and consequences of [his or her] conduct on that occasion.”?40

c. Process

Pakistan has maintained a strong policy towards separating adult and juvenile offending with the establish-
ment of the Juvenile Court.?*! Accordingly, the Juvenile Court has exclusive jurisdiction to try cases in which

a juvenile is accused of an offence.?*?

In addition, children are heard in the juvenile court for all offences and that provisions of the law will have
an ‘overriding effect,” notwithstanding anything contained in any other law from time being in force.?*3 This
is to ensure that children aren’t heard in special courts such as the Anti-Terrorism Court (ATC) and the Nar-

cotics Court for terrorism and drug offences under separate legislation.?44

Measures are also in place to prevent the court overriding the legislation and making its own judgement
based on the circumstances of the offending. The legislation also prevents a trial being held with a juvenile
and adult by ensuring separateness through the Juvenile Court, and if it is in the interests of justice to hold a
joint trial of a juvenile and an adult, the juvenile court may dispense with the physical presence of the juve-

nile and they may be allowed to join the Court proceedings through audio-visual technological link.?*3

The legislation provides better access to legal representation, which is a right offered to every child or juve-
nile who is a victim of an offence.?*¢ In addition, early intervention protocols ensure that non-institutional-
ized juvenile delinquents receive supervision and evaluation during the early stages of prosecution, such as

individual, one-to-one counselling with citizen volunteers during probationary supervision.?*’

240 penal Code 1860 (Pakistan) s 83.

241 Juvenile Justice System Act (JJSA) 2018 (Pakistan) s 4.
242 Tbid.

243 Juvenile Justice System Act (JJSA) 2018 (Pakistan) s 23.

:f“ Usama Malik, ‘Pakistan’s Juvenile Justice,” The Nation (online, 31 October 2018) < htt
tice>.

245 Juvenile Justice System Act (JJSA) 2018 (Pakistan) s 12.
246 [bid s 3.

247 Amila Amber Malik, Saima Masoom Ali and Tooba Faroog, ‘An analytical review: predictors, prevention and interventions for juvenile delinquency’
(2018) 51 Journal of Social Sciences and Humanities 183, 193.

43


https://nation.com.pk/31-Oct-2018/pakistan-s-juvenile-justice

a. Overview

Prior to World War Two, Japan’s juvenile justice system was aimed towards a child-welfare, based model
since maintained by the 1948 juvenile justice reforms.?*® The focus of these reforms was to guarantee juve-
nile rights during adjudication and establish the Family Court.>** The age range of juveniles increased from
under 18 years to less than 20 years and greater attention was given to educative measures that will enable
juvenile delinquents to develop their individual abilities.?*° In addition to this, the welfare based model was
also a participatory model, in which citizens were encouraged to participate as volunteers in activities to re-

alise the purpose of the Juvenile Law.>!

However, the focus on rehabilitation, education and the right to due process under the law, shifted towards a
more punitive, punishment-based model during the 215t century. Several factors during the 1990s prompted
the government to amend the laws such as restoring powers they possessed under the old law, providing

greater protections to the rights of the victim and limiting the jurisdiction of the Family Court.?3?

Parliament amended the Juvenile law in 2000 by introducing new provisions revising the approach of the
Family Court, providing greater victim rights and imposing larger responsibility on juvenile offenders.?53
Although still protecting some of the welfare-based principles of the old law, the new law placed greater ac-

countability on the parents and legal counsellors needed during the prosecution of serious offences.

b. Age of criminal responsibility

i4§(?{?l§?yama Minoru, ‘Juvenile Justice and Juvenile Crime: An Overview of Japan’ in John Winterdyk (ed), Juvenile Justice (CRC Press, 2014) 179,

24 Tbid 182.

250 Tbid.

251 Ibid 183.

252 Jae Joon Chung, ‘The Policies of Criminal and Juvenile Justice Policies in Japan’ (2016) 66 Crime Law Soc Change 359, 260-361.

253 Yokoyama Minoru, ‘Revision of the Juvenile Law toward Partial Criminalisation in Japan’ in A Manganas (ed) Essays in Honour of Alice Yotopou-
los-Marangopolous: Human Rights, Crime-Criminal Policy: Volume B (Bruyland, 2003) 1545 — 1562.

254 Child Welfare Act (Japan) art 4.
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Those over the age of 16 can have their matter remitted back to the public prosecutor from the Family Court

if they have committed homicide or a malicious offence resulting in death.?>

Reforms were again introduced in 2007 and 2008, amidst two juvenile offenders, a 12-year-old boy and an
11-year-old girl, committing horrific murders against two other minors during 2003 and 2004. Because the
children were below the age of criminal responsibility, the police could not conduct research into the crimes,
rather a Child Consultation Centre undertook this task.?’® However, this was formalized during the 2007 re-
forms, as police now have the power to investigate serious cases of law-breaking by children and prepare a
report for the chief of the Child Consultation Centre, which can then be referred to the Family Court.?>” Ad-
ditionally, children under the age of 12 who commit serious crimes, such as murder, may now be placed in a
Juvenile Training School, a provision which was not previously in place until these two murders took
place.?’8 239 As discussed above, all cases of juvenile delinquency must be referred to the Family Court on
first instance. However, Family Court Judges have the discretion to refer a case back to the public prosecutor
for heinous crimes, which is analogous to transferring a youth to the Juvenile Court in Western countries.?¢0
A legal counsellor must appear at the court as an attended for the juvenile offender.?! The juvenile is subject
to criminal indictment, including imprisonment of up to 15 years (maximum life imprisonment term for a
“child”).262

Japan’s ‘tough on crime’ stance regarding juvenile offending has paid off, with the country having one of the
lowest juvenile crimes rates and being heralded as one of the ‘safest countries in the world.”?%* Particularly,
Japan’s criminal index, including its rate of incarceration and executions, have remained stable and recorded
low numbers.?% Notwithstanding these figures, it is undeniable that sensationalist reporting and ‘moral pan-
ic’ within the community has had a monumental impact on law reform in Japan, as policy changes in juvenile

justice only occurred in response to widescale coverage of several violent murders during the 2000s.%6>

255 Ibid.
256 Ibid 186.
257 Ibid.
258 Tbid.

:?9 l\}/]linilstry of Foreign Affairs Japan, ‘Definition of the child,” (Web Page, 2014) <https://www.mofa.go.jp/policy/human/child/report2/defini-
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261 Tbid 185.
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263 Chung, above n 101, 360.
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a. Overview

Historically, the Dutch government considered juvenile offending a “normal” stage of adolescence.%® Al-
though it needed attention, it was generally thought to be of lesser concern than adult crime and as such ju-
venile justice provisions reflected a rehabilitative and educational purpose.?®’” However, since reforms in
1995, with the introduction of the New Criminal Code for Juveniles. , juvenile justice in the Netherlands has
started to resemble the adult criminal law, with severe juvenile sanctions and juvenile transfer.?68. Changes in
the social, political and economic landscape of the Netherlands, such as recession, unemployment and immi-
gration influenced policy makers and government to take a ‘tough on stance’ against crime. These provisions
quashed the role of personality assessments in the judge’s decision to refer a juvenile to the adult system for
prosecution, and instead made the ‘seriousness’ and ‘circumstances’ of the offence the main considerations.
269 They also introduced heavier sentences for juvenile offenders and increased the maximum penalty for 16
to 18-year-old offenders in the adult courts.?’® Judges and Public Prosecutors are still encouraged to impose
sanctions on juveniles which reflect a ‘constructive character,” such as sanctions of a pedagogic character for
first time and second time offenders.?”! However, the new legislation has eroded the strict accountability
provisions of the previous protective model, as now constructive sanctions include more severe punishments

for recidivists and greater emphasis on disciplining juvenile offenders.?7?

b. Age of criminal responsibility

Children below 12 years old cannot be prosecuted for a criminal offence in the Netherlands.?”*> Youth aged
between 12 and 18 fall into “the punitive minor years,” and are subject to the juvenile justice system.?’*

Those above 18 years of age are considered “adults” and fall under the general law.?”>

c. Process

266 Henk Ferwerda, ‘Juvenile Justice and Juvenile Crime in the Netherlands’ in John Winterdyk (ed), Juvenile Justice (CRC Press, 2014) 239, 240.
267 Tbid 241.

268 Tbid.

269 Tbid.

270 Tbid.

271 J Bartel, Jeugdstrafrecht (Kluwer Juridisch, 2007).

272 Tbid.

273 Code of Criminal Procedure (Netherlands) art 486.

274 Tbid.

275 Ferwada, above n 63, 241.
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Juveniles aged between 16 and 18 may have their matter heard under the adult criminal system.?’¢ This de-
pends on the suspect and the nature of the crime, and measures are generally restricted to juveniles who
commit crimes such as rape, homicide or murder.?”’ Although they may be sentenced under the adult penal
law, they must have their matter heard in the Youth Court, which enables certain protections such as the right
to a closed court, no personal circumstances disclosed to the public, and the right to free legal

representation.?’8

If a penal measure is imposed on a juvenile subject to the adult criminal law, the Youth Court must impose a
sentence in accordance with the objectives of the juvenile justice system, which focuses primarily on educa-
tion and special prevention.?’® If the judge imposes an order of custodial treatment, such as serving time at a
youth custodial institution, the Youth Court must consult reports of two independent behavioural experts, one
of which has to be a psychiatrist of the juvenile, if they suffer from mental illness or problematic develop-

ment.280

Two distinctions can be drawn out regarding the use and effectiveness of judicial waiver in the juvenile sys-
tem in the Netherlands. Firstly, the use of juvenile waiver in the Netherlands is very low, as in 1995 the rate
of all cases dealt by the juvenile courts was 16% which dramatically reduced to 1.2% in 2004.28! In fact, the
rate of juveniles sentenced to detention centres reduced by 23% between 2008 and 2012.28% Scholars argue
the decreased reliance on the Youth Court and Youth Detention Centres to prosecute and incapacitate offend-
ers, and increased reliance of diversionary measure such as restorative justice, foster case and minimal inter-

vention programs have contributed to the falling rates of juvenile delinquency.?®3

276 Criminal Code (Netherlands) art 77b.
277 [bid.

218 Code of Criminal Procedure ﬁNetherlandsZ) art 488ff; Dutch Constitution (Netherlands) art 121; Code of Criminal Procedure (Netherlands) art
495(b)(1); Criminal Code (Netherlands) art 489.

27 Ton Liefaar and Maryse Hazelzet, ‘Alternatives to Custody for Young Offenders: National Report on Juvenile Justice Trends’ (Comparative Re-
port, International Juvenile Justice Observatory, 2012) 8.

280 Thid 9.

281 Wigjers, Nuyiens and Christiaens, above n 77, 110.
282 | jefaar and Hazelet, above n 88, 8.

283 Tbid 11-20.
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Belgium

a. Overview

Since the beginning of the 20t century, the Belgium juvenile justice system has been underpinned by the
idea that children have to be protected and re-educated rather than punished 284 Early statutes, such as the
Children’s Act 1912, reflected a welfare-based model aimed towards reintegration and rehabilitation.?83
Young offenders are not considered to be responsible for their actions; offences are considered the symptoms
of their underlying problems.?8¢ Thus, the Children’s Court interventions were not grounded in offences or
the principle of proportionality, but on the young offender’s personality and social context.?®” Instead of pun-
ishment, protective youth measures were implemented ‘in the best interests of the child.’?®® The focus on
protective and rehabilitative measures were strengthened with the Youth Protection Act (YPA) 1965,7%° which
repealed the previous Children’s Court with the Youth Court and replaced all forms of punishment with

youth measures.?

b. Age of criminal responsibility

The minimum age of criminal responsibility in Belgium is 16 years old which is comparatively higher than
other European countries.?’! In principle, the upper age limit of the Belgian juvenile justice system is 18
years of age, but because juveniles may be transferred at 16 years of age, criminal responsibility starts at this
age.??? Although children under this age may not be held criminally responsible, the Youth Protection Act
imposes a range of measures for juvenile delinquents of different ages. 2° For children under the age of 12

only a reprimand, a supervision order or intensive educational guidance is possible.?** Detention in a close

284 Jenneke Christiaens and An Nuytiens, ‘Transfer of Juvenile Offenders to Adult Court in Belgium: Critical Reflections on the Reform of a Moder-
ate Practice’ (2009) 9(2) Youth Jusfice 131, 132.

285 Children’s Act 1912 (Belgium); Christiaens and Nuytiens, above n 63, 132.
286 Tbid.

287 Tbid.

288 Tbid.

289 Youth Protection Act 1965 (YPA) (Belgium).

29 Johan Put and Lode Walgrave, ‘Belgium: From Protection towards Accountability?” in John Muncie and Barry Goldson (eds), Comparative Youth
Justice: Critical Issues (SAGE Publishing, 2006) 111, 126.

291 [do Weijers and Thomas Grisso, ‘Criminal Responsibili%y of Adolescents: Youth as Junior Citizenship’ Child’ in Josine Junger-Tas and Frieder
Dunkel (eds), Reforming Juvenile Justice (Springer, 2009) 45, 51.

292 Sabien Hespel and Johan Put, ‘Alternatives to Custody for Young Offenders: National Report on Juvenile Justice Trends’ (Comparative Report,
International Juvenile Justice Observatory, 2014) 3.

293 Ibid.
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facility is only possible for minors above 14 years of age.?*

c. Process

Although promoting a system based on child welfare, reforms in 1965 introduced transfer to the Adult Court,
commonly known as ‘judicial waiver,” which made it possible for juveniles aged between 16 and 18 to have
their matters transferred to the Adult Court.>*® The 2006 reforms did not alter the age of criminal responsibil-
ity and introduced two new cumulative criteria that make juveniles responsible for their criminal acts.?7 Ar-
guably, the implementation of juvenile waiver is directed towards a juvenile justice system, as opposed to a
child-welfare based model, however educational and rehabilitative reforms still remain paramount in sen-

tencing decisions in Belgium, as juvenile waiver is seldom used 2°%

Juveniles charged with serious offences, including murder, rape and other violent offences, may have their
matter transferred to the adult court.?”® Alternatively, if the offence is not a serious one, juvenile transfer may
only occur if at least one youth protection measure has been imposed on the juvenile.3?° Since the 2006 re-
forms, transferred juveniles must be sent to the Extended Youth Court to have their matter assessed. This is a
special chamber in the Youth Court where the previous role of the Magistrates court has been expunged, and
three judges, one from the Magistrates Court, and two with specific training juvenile justice matters, sit to
evaluate the transfer of the juvenile.’*! Only in the most severe matters will the juvenile be heard directly in
the Crown Court.’?? In addition, juvenile detention has been reformed, as previously juveniles remanded in
custody who had their decisions transferred would end up in adult prisons.’? Under the new law, remand
custody and prison sentences are executed in specialised juvenile detention centres, which complies with

separation requirement of juvenile and adult offenders under the ICCR.3%

The rationale for judicial waiver in Belgium is two-fold. Firstly, if the juvenile continues to commit crime
which increases in severity, then an educational measure is no longer considered to be most appropriate re-
sponse.3% Rehabilitation is no longer an option, as for the legislature the juvenile offender has ‘steeped in
anti-social behaviour.”3% Secondly, if the juvenile commits serious crimes, such as rape, manslaughter or

murder, then the principle of community protection is given greater weight and justifies the need for adult

25 Ibid.

2% Youth Protection Act 1965 (YPA) (Belgium) art 38.

297 Yana Jaspers et al, ‘Pathways of Transferred Youth Offenders into Adulthood’ (2017) 17(2) Youth Justice 153, 155-157.
298 Put and Walgrave, above n 70, 126-127.

2% Jaspers et al, above n 72, 156.

300 Thid.
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306 Christiaens and Nuytiens, above n 173, 132.
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transfer.3%7 In this sense, it can be argued that transfer is reserved for the so called ‘hard core’ of young of-

fenders, or serious offenders.3%8

The transfer mechanism in Belgium is intended to be exceptional, and thus extensive motivation of the Youth
Court’s transfer decision is required.’? Two processes need to occur before the Youth Court decides on
whether to transfer a juvenile to an adult court. Firstly, the Youth Court is obliged to explain a transfer deci-
sion in detail.3!? The legal criteria for making the decision includes ‘incompatibility’ of the personality of the

youngest, and as 2006, the maturity of the juvenile and his or her social context.3!!

d. Psychological assessments

The court must conduct two compulsory inquiries; (1) a psychological assessment; and (2) a social inquiry. A
medical-psychological examination, carried out by a psychiatrist, a psychologist or a multidisciplinary team
of experts, must be conducted to obtain relevant information on the personality of the young offender.?'? In
addition, social workers must obtain any information relating to the social context of the juvenile which will
be produced to the Youth Court for assessment.3!3 It should be noted that the seriousness of the offence, nor
previous offending are requisites for transfer.’'# The Youth Court may take these elements into account,

however, only if they provide information on the personality of the young offender.3!>

e. Conclusion

Since 2010, the public prosecutors statistics show a steady decline of juvenile offenders reported to the pros-
ecutor’s office.?!® Between 2006 and 2010, cases of delinquency represented more than 50% of all reported
cases. This figure dropped by 20% in 2014, with only 37,494 reported for delinquency.?'” In addition, trans-
fer decisions only represented 3% of the Youth Courts judgements in 2001, 36 years after its introduction in
1965.318
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a. Overview

The French system is a welfare-based approach which prioritises educational measures over penal outcomes
and only places children in specialised care as a last resort option.3!” The judge in criminal proceedings plays
an important role in the investigation and sentence as they must make themselves fully aware of the child’s
background e.g. the permeability of living conditions, and determine the measures available to prevent fur-

ther offending.3%0

b. Age of criminal responsibility

There is no absolute minimum age of criminal responsibility for children in France, as children who are ‘able
to understand what they’re doing’ are criminally responsible for their crimes.3?! Scholars note the poor word-
ing and lack of clarity with this provision which does not establish a set age of criminal responsibility.3>? As
a result, children between 8 and 10 may be considered to have the requisite understanding necessary to estab-
lish capacity.’?* Nonetheless, no child can be held criminally responsible in the adult courts until 18 years of

age, and thus juvenile offenders under no circumstances may appear before an adult court.3?*

c.Process

All juvenile courts must hear cases behind closed doors in an ‘informal process’ which is geared towards
protecting the best interests of the child.??* The judge must receive an educational report composed by vari-
ous institutions, such as police officers, psychologists and social workers, which informs his or her opinion
when sentencing the offender.32¢ Although the vast majority of cases are minor, for very serious offence-
suchas murder, rape or robbery, a juvenile offender may be sentenced under adult laws.3?” If found guilty,
they may only receive half of the maximum adult sentence for the offence, which for example in the caseof-

murder, would be 10 years (as under the general law the maximum sentence for an adult who is convicted of

319 Tbid.

320 % 7C}hail(t)raine and N Sallee, ‘Educate and Punish: Educational work and discipline in penitentiary for minors’ (2013) 54 French Review of Sociolo-
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323 [bid.

324 Penal Code (France) arts 3, 8.

325 Junger-Tas and Dunkel, above n 13, 50, 51.

326 Vyattoux, above n 49, 11-14.
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murder is 20 years imprisonment).323

d. Psychological assessments

It is a requirement that the juvenile judge collect information on the young offender by way of social inquiry
including information on the family, the character and criminal record of the young offender, educational
environment, behaviour at school, conditions of being brought up and other social circumstances.’?® They
may also order a medical examination and, if necessary psychological examinations.?3? These assessments
can take place at many different stages of the criminal process such as during provisional custody or after the

juvenile is placed into a special school for delinquents or children’s home.?3!

328 pepal Code (France) arts 14, 20.
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Criminology 240, 242.
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Italy

a. Overview

The Italian juvenile justice system is one based on tolerance, welfare, education and rehabilitation. Wide-
scale reforms during the 1970s and 1980s, such as the 71988 Code of Criminal Procedure, introduced new
juvenile justice procedures and created clear distinctions between the prosecution of adult and juvenile of-
fenders.’3> Reforms were aimed at safeguarding the rights of the minor, increasing their responsibility in
terms of punishment, obtaining rehabilitation through personalised approaches and early release from im-

prisonment by reducing the terms of preventive detention.333

b. Age of criminal responsibility

The minimum age of criminal responsibility in Italy is 14 which is similar to other European countries who
promote a welfare-based model such as Germany, Austria, Spain and Hungary.?3* Those under the age of 14
charged with a crime are acquitted.?*® In addition to this, children over the age of 14 cannot be tried as adults

or prosecuted in adult courts.

¢. Process

The Italian juvenile justice system is administered by an ad hoc body, the ‘juvenile court.”33¢ Although chil-
dren may still be sentenced under the same provisions as adults, they receive separate treatment, support and
protection, safeguarded under judicial discretion, juvenile justice legislation and judicial pardon.’3” The Ita-
ian Juvenile Justice System recognises that the cognitive ability of a juvenile to understand and form intent is

not necessarily the same as an adult.338

d. Psychological assessment

332 David Nelken, ‘Foil comparisons or foiled comparisons? Learning from Italian juvenile justice’ (2015) 12(5) 519, 520-522.
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During the criminal process, the aims of social and psychological rehabilitation are prioritized; it is an oblig-
ation for courts to ensure that the child not be negatively affected, either psychologically or socially through

their prosecution for criminal offences.3°

Children must undergo personality assessments during different stages of processing to assess their psycho-
logical and educational development.34? The information attained from these assessments can better inform
judges and prosecutors in terms of possible punishments.?*! In addition, children must be accompanied by
specialised professionals during arrest and first reception, such as psychologists, educators, legal assistance

and youth workers, to ensure the juvenile is supported also the parents if necessary.34?

e. Conclusion

Despite wide criticism that the Italian Juvenile Justice System is too benevolent in its approach and hands
out ‘slap on the wrist” punishments for a wide variety of violent and sexual offences, scholars note the wide-
scale success of the approach in reducing recidivism. Since 1992, recidivism reduced from 22.83% to 3.28%
in central cities like Milan, Rome and Parma and reoffending rates remain incredibly low when compared to
England or Wales.?#? Psychologists and legal commentators attribute the success to the clinical intervention

and passionate commitment shown to helping children affected by crime.3#4
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Malaysia

a. Overview

Malaysian juvenile justice is based on the English common law.3# It attempts to uphold a system based on
diversion, reconciliation and rehabilitation. 3*¢ Malaysian law has been criticised for allowing inappropriate
and harsh punishments to be imposed on children including; whipping; life imprisonment and the death
penalty.3*” In addition, Malaysia controversially grants excessive discretionary powers to judicial officers
(otherwise known as ‘Yang Di-Pertuan Agong,”) who may sentence juveniles to imprisonment for indefinite

periods of time.348

b. Age of criminal responsibility

A child is defined in Malaysia as a person below the age of 18 years.>* The minimum age of criminal re-
sponsibility is 10 years of age due to the common law presumption of doli incapax.3*® Similar to other Eng-
lish law countries, this presumption states that children below the age of 10 years are conclusively regarded
as incapable of committing crime.?3!.332 Doli incapax then becomes an rebuttable presumption for chil dren
10-12 years of age.’> If the prosecution can show that the child has ‘attained sufficient maturity of under-
standing to judge of the nature and consequence of his conduct,’ the child may be found criminally liable for
their wrongdoing.?>* Only the defence can raise the presumption in their favour, and therefore the burden of
proof lies with them in showing on the balance of probabilities that the child was incapable of committing
any crime.>>®> Nonetheless, children who are alleged to have committed any criminal offence between the
ages of 10-12 may be charged by the prosecution without any restriction.33 The defence may raise a prelim-
inary objection at the early stages of the trial to challenge the criminal culpability of the offender 337 They

may also rely on a large body of evidence to substantiate their claim, such as the conduct of theaccused,their-

345 Aminuddin Mustaffa, ‘Diversion Under Malaysian Juvenile Justice System: a Case of Too Little Too Late?” (2016) 11(2) 135, 140-143.
346 Criminal Procedure Code (Malaysia).

347 Awal Mohd, ‘Child Rights in Malaysia: Which way’ (2009) 2 Malaysian Law Journal 88, 89.

348 Mustaffa, above n 80, 142.

349 Criminal Procedure Code (Malaysia) art 1.

350 Penal Code (Malaysia) s 82.

351 Akmal Mohamad, Aminuddin Mustaffa and Mohd Badrol Awang, ‘Criminal Responsibility of Children under Malaysian Law: Time for a Re-
Evaluation’ (2017) 35(9) World Applied Sciences Journal 1783, 1784.

352 Ibid 1785.

353 Penal Code (Malaysia) s 83.

354 Tbid.

355 Evidence Act 1950 (Malaysia) s 105.

35 Mohamad, Mustaffa and Awang, above n 86, 1785.

357 Tbid.
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family background, notes from the police investigation, education background, expert evidence and other.338

c. Process

Malaysia has established a special court for the children known as the “Courts for Children,” which is given
jurisdiction to try and hear various applications regarding children in conflict with the law.3*® However, the
Children’s Court does not have jurisdiction to try all offences, as offences punishable with death, offences
triable under certain legislation, and offences in which children are tried jointly as adults, will be transferred

to either the Session Court or High Court.3¢0

There are safeguards in the law which ensure that children who are convicted of serious crimes subject to the
death penalty must not be sentenced to death.3%! However, there are many flaws to the application of these
protections, as children may be sentenced to an indefinite period of detention, upon the pardon of the magis-
trate.392 For example, the case of Prosecutor v Kok Wah Kuan,’%® where a decision to indefinitely detain a

child convicted of murder was held to be a constitutionally valid

In fact, certain legislation can supersede the protections ensured by the Childs Act 2001 and other
legislation.’%* The Essential Security Cases (Amendment) Regulations (ESCAR) 1975, expressly permits that
children, regardless of their age, who are convicted of security offences to be sentenced to the death
penalty.3%> This was the case in Lim Hang Seo v P.P,3% as a 14 year old boy found guilty of possession of a
firearm and ammunition was sentenced to death under national security legislation.’¢” After appealing to the
Federal Court, the Magistrate reduced the sentence to detention in a boys school, but the Court nonetheless
held the punishment was constitutionally valid and appropriate.’®® This is despite clear provisions in the
CRC,*® the ‘Bejing Rules’37? and the International Covenant on Civil and Political Rights,*’! which unam-

biguously prohibit the use of corporal punishment and the death penalty.
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d. Psychological assessments

Children who are found guilty must undergo a probation report before the Court for Children can impose an
order which includes a social inquiry report and psychological evaluation.?’> The report must be conducted
by a social welfare office.3”3 In addition, the use of counsellors and counselling services are also available for

children sentenced to a non-residential diversionary program.374

372 Datin Paduka Hajjah Intan Bte et al, ‘A Measure of Last Resort? The Current Status of Juvenile Justice in ASEAN Member States’ (Research
Paper, Raoul Wallenberg Institute, 2015) 77-78.

373 Child Act 2001 (Malaysia) s 90(13)(b).
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audi Arabia

a. Overview

The Kingdom of Saudi Arabia is an absolute monarchy and follows a religious theocracy which incorporates
Islamic principles into its legal system.’”> Saudi Arabia has no juvenile justice legislation, as the main
source of juvenile justice comes from the Sharia which is sourced from the Quran and the Sunnah of the
Prophet Muhammed.3”® In particular, court discretion and guiding principles when sentencing juvenile are
drawn from the Hanbali school — the fourth orthodox school of thought within Sunni Islam.3”7 As a conse-
quence, Saudi Arabia fails to explicitly outline the rights of juvenile offenders or how their cases are handled,
leaving criminal justice system officials with broad discretion in determining the arrest of juveniles, how

long to detain them, and what punishments to impose.3”8

b. Age of criminal responsibility

The minimum age of criminal responsibility for a child in Saudi Arabia is 12.37° This age still complies with
the Convention on the Rights of Child (CRC).3% However, as noted by scholars, because criminal liability is
based on comprehension and volition, as prescribed under Sharia Law, the criminal liability of young people
differs according to their age.’®' Therefore, technically the minimum age of criminal responsibility is 7, as

only this age is recognised as a phase of ‘complete lack of comprehension.” 382

c. Process

Due to the lack of legislative guidance and strong adherence to religious tradition, there is no formal differ-

ence between child and adult offending.?® Children are recognised as ‘adults’ when they reach either a set

375 Eric Connolly, ‘Identifyinﬁ Latent Classes of Antisocial Behaviour Among Youth From Saudi Arabia: An Assessment of the Co-Occurrence Be-
tween Aggression, Psychopathy, Low Self-Control, and Delinquent Behaviour™ (2017) 15(3) Youth Violence and Juvenile Justice 219, 223.

376 Saad Alateeq, ‘The assessment of jsuvenile offenders: learning lessons from Saudi Arabia from a contextual comparison with Scotland’ (Disserta-
tion, University of Strathclyde, 2017)57.

377 Tbid 58.
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37 Human Rights Watch, ‘Adults Before Their Time: Children in Saudi Arabia’s Criminal Justice System’ (Web Page, 2019) <https://www.hrw.org/
I 2 24 Its-their-time/children- i-arabias-criminal-justice-: m>.
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para 30.
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age or natural signs (i.e. puberty).8* Therefore, the age range for male juveniles might be extended to 20
years according to a judge, whilst in the case of serious crimes such as murder, a juvenile will be treated as
an adult at the age of 16.3% They can be sentenced to corporal punishment for serious crimes (also known as
Hadd crimes) including whipping and amputation, as well as subject to the death penalty if found convicted

of murder.38¢

Saudi Arabia still ensures some protections for children such as using separate courts and detention

facilities.387

d. Psychological Assessments

During most stages of the criminal justice process, psychological assessments are implemented to evaluate
the psychological stability of child. These assessments, unlike other general provisions, are codified under
the 1969 decree made by the Ministry of Justice in the Kingdom of Saudi Arabia.’® Under principle 3, the
court should take into account the minors psychological stability and avoid exposing them to any kind of fear
of threat.”*8 This is also supported by the Saudi PHR Document 2000, which provides that juveniles are only
to be tried by a juvenile judge on the basis of the bill of indictment and the juveniles social report submitted

by the institutions social supervisor, specifying the juveniles social and psychological circumstances.?*
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3% Mashood Baderin, ‘A comparative analysis of the right to a fair trial and due process under international human rights law and Saudi Arabian
domestic law’ (2006) 10(3) The international journal of human rights 241, 270.
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In summary, this paper has launched a theoretical and practical examination into the common mechanisms

used to prosecute young offenders as adults. On a theoretical note, it has examined the current legislative and
judicial scheme in India and highlighted key areas for reform. It has analysed the drivers of crime such as
neurobiological causes of offending, the role of the family and strain theory. The minimum age of criminal
responsibility has been analysed as a social, cultural and political construct and its role during judicial pro-
ceedings magnified. The role of international standards in sentencing juvenile offenders on a global scale has
been conveyed. Furthermore, juvenile waivers and the role of psychological assessments have been given
special attention. The purpose and mechanisms of juvenile waiver have been analysed to provide greater in-
sight into the reasons for implementing juvenile transfer. Moreover, the types of psychological assessments
and their importance during all stages of processing has been explored. On a practical note, this paper has
synthesized the above mentioned theoretical analysis onto a global scale by examining 15 different countries
and their approaches to juvenile justice. It has examined the varying ages of criminal responsibility, the his-
torical development and challenges with reform, the different approaches to juvenile justice, including reha-
bilitation and punitiveness, the processes of juvenile waiver and the wide variety of psychological assess-
ments relied upon. In its analysis, this paper hopes to present a ‘world view’ of juvenile justice by highlight-

ing the key areas that work for some countries, whilst discussing the challenges and obstacles they face.
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